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THE ARMISTICES! 


By GENERAL TASKER H. 
American Military Representative with the Supreme War Council 


This work was published early in the course of the Paris Peace Con- 
ference. Even at that time its title was somewhat misleading. Practi- 
cally all of the so-called secret documents contained in it, including the 
extracts from the proceedings of the Allied Council which adopted the armi- 
stice terms, had already been published in every country that took any 
interest in the war. A considerable part of the work is devoted to the ac- 
tivities of the Socialistes, the Syndicalistes and the Internationalistes towards 
effecting a peace before the war should be fought to a conclusion; as well as 
to the so-called ‘‘affaires’” of Caillaux, Bolo Pasha, Prince Sixte de Parme, 
et al., based upon the current publications of the press. These are prob- 
ably what the author means by the “ Négotiations Secrétes.”’ 

That part of the work which relates to the armistices consists, mainly, 
of the proceedings, then already published, of the Allied Council at Ver- 


sailles, October 31-November 4, 1918. This Allied Council consisted of the 
Supreme War Council, to which were attached representatives, designated ad 
hoc, of Japan and of several of the smaller allied countries. It is important 
to remember that the Supreme War Council itself consisted solely of the 
political representatives of Great Britain, France, Italy and the United 
States, to whom were attached, but not as voting members of the Council, 
a military representative of each of those four countries, as an adviser for his 


own government. 
The author of this work gives the impression that the above-mentioned 


Allied Council drew up the terms of the armistices. This is not the fact. 
Its official proceedings show that when it met it had before it drafts for its 
consideration. Its sole function was to trim the edges and round-off the 
corners, in doing which there was an opportunity to consider points raised 
by the smaller Powers that had not been represented in the preparation of 
the drafts. Nor does the author discuss the reasons or motives that gov- 
erned the consideration of these drafts, by paragraphs or in their entirety. 
He fails to note that this Council adopted not four but two armistices, be- 
cause two had been entered upon before the Council met. Nor does he 
note the significance of prior consideration being given to the armistice with 
Austria-Hungary. This prior consideration was due to the fact that the 


1 Mermeiz: Les Négociations Secrétes et les Quatre Armistices, avec Pieces Justificatives. 
5th edition. Paris: 1921. Librairie Ollendorff. Pp. 355. 
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Allies knew that Austria-Hungary would accept any conditions for an 
armistice. The armistice with this Power was, therefore, approved first 
and sent to General Diaz to put into effect. One of its articles provided 


that, 

“The Allies shall have the right of free movement over all roads, 
rail and waterways, in Austro-Hungarian territory, and of the use of 
the necessary Austrian and Hungarian means of transportation. 

“The Armies of the Allied and Associated Powers shall occupy such 
strategic points in Austria-Hungary at such times as they may deem 
necessary to enable them to conduct military operations or to maintain 

order.” 


The underscored words should be noted in connection with subsequent re- 
marks of the reviewer on the armistice with Germany. Suffice it to say here 
that a plan of further military operations against Germany, should such be 
necessary, had already been prepared in anticipation of the above condition 
in the Austrian armistice and to meet the extreme contingency of Germany 
refusing an armistice after she had herself asked for it. This plan was sub- 
mitted to the Supreme War Council and approved by it late in the day of 
November 4, 1918, in its 


Resolutions in regard to operations against Germany through Austria 

The Supreme War Council agrees to the following resolutions: 

1. To approve the plan of operations against Germany through Austria proposed by 
Marshal Foch, General Bliss, General Wilson and General di Robilant.? 

2. That Marshal Foch shall have the supreme strategical direction of operations 
against Germany on all fronts, including the Southern and Eastern. 

3. That the Military Advisers of the British, French, Italian and United States 
Governments shall immediately examine the following questions: 

“‘(a) The possibility of taking immediate steps to send a force, which shall in- 
clude the Czecho-Slovak forces on the French and Italian fronts, to Bohemia and 
Galicia, with the following objects: 

“To organize these countries against invasion by Germany; 

“To prevent the export to Germany of oil, coal, or any other material, and to render 
these available to the Allied forces; 

“To establish aerodromes for the purpose of bombing Germany. 

“(b) The immediate cooperation of General Franchet d’Esperay * in these objects.” 


In the opinion of the reviewer, the conditions of the armistice with Aus- 
tria, which showed Germany that such a plan of operations was on the 
cards, would have obliged the latter Power to accept any conditions that 
might have been proposed in the armistice with it. For reasons to be given, 
he believes that had the proper conditions been imposed, real peace would 
have been brought much nearer and Europe at this moment would be more 
advanced in the process of recovery from the war. 

? Committee appointed by the Supreme War Council to prepare a plan of operations. 


3’ Commander-in-chief of the Army of the East, who had operated from his base in Mace- 
donia and had already concluded armistices with Bulgaria and Hungary. 
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The fact is that, with the exception of the people who made them and 
those most directly affected by them, no one is or has been interested in any 
of the armistices except the one with Germany. After that one went into 
effect, after the German Government had utterly collapsed and with it all 
possibility of military effort, some people, who had cordially approved the 
armistice but who now for the first time appreciated the military helpless- 
ness of their enemy, began to ask the questions, Why were not the terms 
of the armistice different? Why was it made at all? Why didn’t the Allies 
march to Berlin? Even then, although these men knew and then said that 
had it not been for the intervention of the United States in the war the 
Allies would have been defeated, there were some who, at first ignorantly 
and then maliciously, attributed some sinister purpose to the United States, 
a desire to rob the Allies of the fruits of the common victory. At various 
times since then this idea has been inculeated in various quarters, some- 
times in ignorance, generally in malice. Recently, when the falsehood 
was moribund from inanition, it has been revived by an alleged interview, 
the authenticity of which has been denied, with a distinguished member of 
the literary world, and now widely circulated. He is quoted as saying, 

‘“America had forced the Allies into making peace at the first op- 
portunity instead of insisting upon finishing in Berlin. America quit 
the day of the Armistice without waiting to see the thing through. 


Although these statements are not to be attributed to the recently alleged 
source, they are the exact charges notoriously and frequently made by 
many writers and speakers. It is proper, therefore, to examine into their 


truth. 
Passing for the moment the allegation in the first of the above sentences, 


what is ‘‘the thing,’”’ mentioned in the second, that America did not wait to 
see through? Was there anything left to ‘“‘see through” except the con- 
clusion of formal peace? Did not America appoint her peace delegates be- 
fore any other great Power did? Did they not arrive in Paris before any 
others were appointed, before even those of the French were announced? 
And after the consideration of the terms of peace began, was it America 
that caused delay “in seeing the thing through?’”’ Or was it the passionate 
and selfish greed of European Powers who, dazzled by the enormity of the 
loot lying before them, refused to make peace with the enemy until they 
could settle their quarrels among themselves and decide on the distribution 
of this loot? Who refused to say, as they could have said within the first 
seven days, ‘“‘Germany must surrender to the Allied and Associated Powers 
her battleships and her colonies,”’ but in their distrust of each other waited 
until they could decide which Allies could get what proportion of battle- 
ships and colonies? 

Now, what of the “insisting upon finishing in Berlin’? That suggestion 
comes late now. There was a time when the Allied Governments could have 
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insisted on this, had they so desired. When the Government of the United 
States sent its note of October 23, 1918, saying that, 

“The President has, therefore, transmitted his correspondence with 
the present German authorities to the Governments with which the 
Government of the United States is associated as a belligerent, with the 
suggestion that, if those Governments are disposed to effect peace upon 
the terms and principles indicated, their military advisers and the mili- 
tary advisers of the United States be asked to submit to the Governments 
associated against Germany the necessary terms of such an armistice as 
will fully protect the interests of the peoples involved and ensure to the 
associated Governments the unrestricted power to safeguard and enforce 
the details of the peace to which the German Government has agreed, 
provided they deem such an armistice possible from the military point 


of view,” 


—then was the time for the Allied Governments, or any one of them, to say 
“No, we are not disposed to effect peace upon the terms and principles in- 
dicated” and ‘we shall not ask our advisers to submit for our approval the 
necessary terms of such an armistice nor of any armistice.’’ As a matter of 
fact, the Allies and Associated Powers immediately consulted their military 
advisers. ‘These advisers were bound to advise such terms as, in their re- 
spective judgments, would not only guarantee against a resumption of 
hostilities during the peace proceedings but ensure also the successful im- 
position of the peace terms. Based on their advice, the political represent- 
atives drew up the exact terms and by their note of November 4, 1918, 
the three Prime Ministers informed the Government of the United States 
that they would discuss peace on the acceptance by Germany of these 
terms. Does anyone assert that there is a single one of these military 
terms that was imposed by the United States? Or that the Government 
suggested the change of an iota after the three Prime Ministers had accepted 
them? And after that acceptance, on prolonged and detailed scrutiny and 
discussion, and after that declaration by the three Prime Ministers, can there 
be anything more silly, groundless and malignant than the allegation that 
America forced the Allies into making peace at the first opportunity instead 
of insisting upon finishing in Berlin. 

Probably most people believe that the first consideration by the European 
Allies of armistice terms as preliminary to peace was given after the commu- 
nication of the United States’ note of October 23, 1918. That, however, is 
not the case; and many citizens of those countries will be interested to know 
the steps taken to that end by their governments before that of the United 
States had received the conditions of the armistice agreed upon by them on 
November 4, 1918. 

The first German note to the United States was announced in the Reich- 
stag on October 5th, the note having been sent the night before through 
Berne and reaching Washington on October 6th. On October 5th the 
Prime Ministers of Great Britain, France and Italy met in Paris. At a 
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meeting on October 6th they agreed upon certain principles for the basis of 
an armistice. At nine o’clock on the night of October 7th the American 
military representative received from them the following document: 


The conference of Ministers at a meeting held on 7th October 1918, agreed to refer 
to the Military Representatives at Versailles, with whom shall be associated repre- 
sentatives of the American, British, French and Italian Navies, the consideration of 
the terms of an armistice with Germany and Austria, on the basis of the following 
principles accepted on the previous day. 

1, Total evacuation, by the enemy, of France, Belgium, Luxemburg and Italy; 

2. The Germans to retire behind the Rhine into Germany; 

3. Alsace-Lorraine to be evacuated by German troops without occupation by the 
Allies; 

4, The same conditions to apply to the Trentino and Istria; 

5. Servia and Montenegro to be evacuated by the enemy; 

6. Evacuation of the Caucasus; 

7. Immediate steps to be taken for the evacuation of all territory belonging to Russia 
and Roumania before the war. 

8. Immediate cessation of submarine warfare. 

Unnumbered Paragraph. (It was also agreed that the Allied blockade should not 
be raised.) 


The foregoing note was accompanied by a request that the military 
representatives, with the associates indicated in the note, meet for its 
consideration at 9.15 o’clock on the following morning, October 8th. The 
American representative at once decided not to participate in the discussion 


and recommendation of armistice terms thus requested. In the absence of 
official information he took note of the fact that it was commonly believed in 
every Allied capital in Europe that a German note on this subject was then 
pending before the Government at Washington. He could take no part in 
the discussion of it without specific instructions. He immediately cabled 
the note of the Ministers to Washington with his proposed action. At 
the same time he invited attention to par. 2 of the note, under which, if not 
modified, the Germans could retire to a strong position behind the Rhine 
with their army, armament and supplies intact. Accordingly, in the action 
taken at the meeting of military and naval representatives on the morning of 
October 8th there was no American participation. The following is the docu- 
ment that was then drawn up and submitted to the three Prime Ministers: 

The Military Representatives and Naval Representatives meeting together on 
October 8th, in accordance with the Resolution taken by the Conference of Ministers 
at their meeting held on 7th October, 1918, are of opinion that the first essential of an 
armistice is the disarmament of the enemy, under the control of the Allies. 

This principle having been established, the conditions specified by the Ministers 
at their meeting held on 7th October, require from a military point of view to be sup- 
plemented as follows: 

1, Total and immediate evacuation, by the enemy, of France, Belgium, Luxemburg, 
and Italy on the following conditions: 

(a) Immediate re-occupation by Allied troops of the territories so evacuated; 

(b) Immediate repatriation of the civil population of these regions interned in enemy 
country; 
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(c) No “sabotage,’’ looting or fresh requisitions by enemy forces; 

(d) Surrender of all arms and munitions of war and supplies between the present 
front and the left bank of the Rhine; 

2. Germans to retire behind the Rhine into Germany. 

3. Alsace-Lorraine to be evacuated by German troops without occupation by the 
Allies, with the exception stated in Clause 18 below. 

It is understood that the Allies will not evacuate the territory in their occupation. 

4. The same conditions apply to the territory included between the Italian frontier 
and a line passing through the Upper Adige, the Pusterthal as far as Tobloch, the Car- 
nic Alps, the Tarvis and the meridian from Monte Nero, cutting the sea near the mouth 
of the Voloska (see Map of the Italian Military Geographical Institute 1 over 500,000). 

5. Serbia, Montenegro and Albania to be evacuated by the enemy—under similar 
conditions to those stated in Clause 1. 

6. Evacuation of the Caucasus by the troops of Central Powers. 

7. Immediate steps to be taken for the evacuation of all territory belonging to Russia 
and Roumania before the war. 

8. Prisoners in enemy hands to be returned to Allied Armies without reciprocity in 
the shortest possible time. Prisoners taken from the Armies of the Central Powers 
to be employed for the reparation of the wilful damage done in the occupied areas by 
the enemy, and for the restoration of the areas. 

9. All enemy surface ships (including Monitors, River craft, etc.), to withdraw to 
Naval Bases specified by the Allies and to remain there during the Armistice. 

10. Submarine warfare to cease immediately on the signature of the Armistice. 60 
submarines of types to be specified shall proceed at once to specified Allied Ports and 
stay there during the Armistice. Submarines operating in the North Sea and Atlantic 
shall not enter the Mediterranean. 

11. Enemy Naval air forces to be concentrated in bases specified by the Allies and 
there remain during the Armistice. 

12. Enemy to reveal position of all his mines outside territorial waters. Allies to 
have the right to sweep such mines at their own convenience. 

13. Enemy to evacuate Belgium and Italian coast immediately, leaving behind all 
Naval war stores and equipment. 

14. The Austro-Hungarian Navy to evacuate all ports in the Adriatic occupied by 
them outside national territory. 

15. The Black Sea Ports to be immediately evacuated and warships and material 
seized in them by the enemy delivered to the allies. 

16. No material destruction to be permitted before evacuation. 

17. Present blockade conditions to remain unchanged. All enemy merchant ships 
found at sea remain subject to capture. 

18. In stating their terms as above, the Allied Governments can not lose sight of the 
fact that the Government of Germany is in a position peculiar among the nations of 
Europe in that its word can not be believed, and that it denies any obligation of honor. 
It is necessary, therefore, to demand from Germany material guarantees on a scale 
which will serve the purpose aimed at by a signed agreement in cases amongst ordinary 
civilized nations. In those circumstances, the Allied Governments demand that: 
within 48 hours: 

Ist. The fortresses of Metz, Thionville, Strassburg, Neu Breisach and the town and 
fortifications of Lille to be surrendered to the Allied Commander-in-Chief. 

2nd. The surrender of Heligoland to the Allied Naval Commander-in-Chief of the 
North Sea. 

19. All the above measures, with the exception of those specially mentioned in para- 
graph 18, to be executed in the shortest possible time, which it would appear should not 
exceed three or four weeks. 
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This document was at once cabled in extenso to Washington. The draft 
intended for submission to the Prime Ministers was brought to the Amer- 
ican military representative with request that he reconsider his decision and 
sign it. This he declined to do in the absence of instructions from his 
government. And,tothe document intended for these Ministers, he attached 
a note addressed to them giving his reasons for not signing it. Personally, 
he had no eriticism of the general tenor of the document and he, of course, 
accepted the establishment of the essential principle of disarmament and the 
fixing of guarantees. 

This document of October 8, 1918, undoubtedly represented the then 
Allied military and naval view and that of the great majority of their po- 
litical men. What caused its preparation? The invariable rule of proced- 
ure of the Supreme War Council was that no military measure (and an 
armistice is essentially such) would be considered by it unless the four mili- 
tary representatives were unanimous in recommending it. If they were 
unanimous, the measure was submitted to the heads of the four governments. 
If any one of the latter did not concur it failed. Therefore, the action of 
October 7th and 8th was not that of the Supreme War Council but that of the 
three Prime Ministers. What was the motive for the proceedings of those two 
days? This can only be inferred, because no further action was then taken; 
but it would seem that one or both of only two reasons can be assigned. 
One is this: it was known that the question was then pending in some form 
in Washington; it was not known what attitude towards it would be there 
taken; it was apprehended that some committal might be made adverse to 
Allied wishes or interests. If this were the reason, the Allies, who knew that 
this action would be immediately cabled in full to Washington, would also 
know that in this indirect way Washington would be made aware that 
they had views of their own on the subject of an armistice. The other 
reason may be that the Allies wished to be tentatively prepared by studies 
of their own in case notes should be addressed to them by Germany as had 
been done to the United States. 

The essential fact to note is that the document of October 8th presented 
the Allied view, in the preparation of which no American military or naval 
or political representative had any part whatever. 

From October 8th events, military and political, moved rapidly. The 
German notes of October 8th, 12th and 20th, and the American notes of 
October 8th, 14th and 23rd, were exchanged. This latter note of Octo- 
ber 23rd is the one which placed, without limitation, the decision of the 
question whether there should, or should not, be an armistice in the discre- 
tion and judgment of the Allied Powers in Europe. 

They having decided in favor of an armistice, the political representatives 
of the three principal European Allies, associated with that of the United 
States, began the study of armistice terms on October 26th. A reasonable 
construction of the words of the President’s letter which read 
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“that, if those [Allied] Governments are disposed to effect peace upon 
the terms and principles indicated, their military advisers and the mili- 
tary advisers of the United States be asked to submit to the Govern- 
ments associated against Germany the necessary terms of such an 
armistice as will,”’ etc., 


would have suggested the formation of a military committee (including, 
of course, naval representatives) to prepare a joint draft for submission to 
the political representatives of the four governments concerned. This 
would have resulted in full and frank discussion of the varying views of the 
military and naval advisers and, as in countless previous cases, would un- 
doubtedly have resulted in prompt and harmonious agreement. But the 
course was followed of calling upon these advisers individually and singly 
for their views. There was no opportunity for discussion among them- 
selves, such as would have had to be the case were they required to draw up 
a joint draft, scrutinizing and discussing every word and punctuation point 
before agreement. 

When the American military representative with the Supreme War Coun- 
cil was requested to submit his views in writing to the Council of Ministers 
he did so guided by the following facts: 

1. The unanimous recommendation of the Allied military and naval 
representatives in their document of October 8th in which they accepted 
disarmament as the first essential of the armistice; 

2. His answer to cabled instructions from Washington dated Octo- 
ber 21st for his views, in which he stated his belief that the armistice 
terms should be limited, as nearly as could be, to the complete dis- 
armament and demobilization of all enemy forces on land and sea, in 
the belief that peace terms would be immediately thereafter imposed. 

3. His unofficial knowledge of a document embodying proposed 
armistice terms which had already been submitted to the Council and 
which was commonly supposed to be receiving favorable consideration. 

4. His unofficial knowledge of the proposed term in the Austrian 
armistice, hereinbefore quoted. 


As to the first consideration above, he was surprised to find a disposition 
to depart from the former Allied belief that general disarmament of the 
enemy was an essential condition. 

As to the third consideration above, relating to the document supposed to 
be viewed with favor by the Council of Ministers, he noted that it was pro- 
posed to take from the Germans, as a condition for granting them an armi- 
stice, approximately one-half of their machine-guns, one-half of their artillery, 
and other articles of fighting equipment in varying proportions to an assumed 
total. What would be the result? Consider the Western Front alone: 

1. It left the organization of von Hindenburg’s army of 4,500,000 men 
absolutely intact from its commander-in-chief to the private in the 
ranks. 
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2. It left the infantry organization and armament, including re- 
serve arms and munitions absolutely intact. 

3. It left them, admittedly, with some half of their artillery and one- 
half of their machine guns. And other fighting appliances in similar 
proportion. 

4. It permitted von Hindenburg to withdraw his army of, perhaps, 
4,500,000 to a selected strategic point, provided only that this point 
should be from thirty to forty kilometers east of the Rhine. 

5. There was the possibility in unknown degree that this army might 
promptly re-equip itself with the lost material taken from it by the 
armistice. 

6. And what was true of von Hindenburg’s army was true, to a 
greater or less degree, of the German armies in other theatres of the 
war. 

7. In short, the proposed terms not merely permitted but required 
Germany to concentrate all her forces of possibly 8,000,000 thoroughly 
trained soldiers—trained in the best of all schools, war itself—within 
her own territory in selected positions for national defense. Instead 
of taking advantage of the depressed morale of these men who knew 
that they were defeated on foreign soil, it was proposed to encourage 
a revival of their morale by the consciousness that they were concen- 
trated in their own country where they would fight not for aggression 
but for home defense. 


On consulting officials who had prepared these terms, the American 
military representative at Versailles was informed that there was at that 
time known with accuracy the numbers of weapons of all kinds then in the 
hands of German troops and in reserve and that, with the surrender of what 
was demanded of them, they could not re-equip themselves. This the 
American representative denied. He denied that they knew with sufficient 
accuracy the amount of captured material which the Germans could use in 
last resort though they, like the Allies, made no use of it as long as they had 
enough of their own equipment. He denied that they sufficiently knew the 
capacity of German plants to produce new material, such as machine guns 
and field artillery, even if the armistice was of relatively short duration. He 
denied that they knew whether, for example, even if they were certain the 
30,000 machine guns was one-half of the German total, the loss of them 
would reduce the German total one-half below that of the Allies. 

He, therefore, in compliance with the request of the Council of Ministers, 
submitted a memorandum. In this the opinion was stated that there should 
be three phases in the procedure to be followed, 


‘‘ At the end of a great world-war like the present one, in which it may 
be assumed that one party is completely beaten, and which will be fol- 
lowed by radical changes in world-conditions: 
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‘‘a) A complete surrender of the beaten party under such armistice con- 
ditions as will guarantee against any possible resumption of hostilities 
by it; 

“b) A conference to determine and enforce the conditions of peace 
with the beaten party; and 

“e) A conference (perhaps the same as above) to determine and 
enforce such changes in world-conditions,—incidental to the war but 
not necessarily forming part of the terms of peace,—as are agreed upon 
as vital for the orderly progress of civilization and the continued peace 
of the world.”’ 


After giving reasons for the belief that certain of the proposed conditions 
were not sufficient, the following propositions were submitted: 


“First, that the associated powers demand complete military dis- 
armament and demobilization of the active land and naval forces of 
the enemy, leaving only such interior guards as the associated powers 
agree upon as necessary for the preservation of order in the home terri- 
tory of the enemy. This of itself means the evacuation by dis- 
armed and not by armed or partly armed men. The army thus dis- 
armed cannot fight, and demobilized can not be reassembled for the 
purposes of this war. 

‘Second, that the associated powers notify the enemy that there will 
be no relaxation in their war aims but that these will be subject to full 
and reasonable discussion between the nations associated in the war; and 
that, even though the enemy himself may be heard on some of these 
matters he must submit to whatever the associated powers finally agree 


upon as being proper to demand for the present and for the future 
peace of the world.” 


It was, of course, intended that, should these principles be accepted as 
the basis of an armistice, a military and naval committee would prepare 
the exact details. However, these principles were not accepted. The terms 
already before them were, with more or less modification, accepted in the 
draft prepared by the Ministers. 

The drafts thus prepared were submitted to the Allied Council and con- 
sidered at its meetings from October 3lst to November 4th. It is repeated 
that these drafts were not prepared by the Ministers after discussion solely 
among themselves and unaided. They called, from time to time, for such 
assistance and advice as they desired, from military, naval and civilian ad- 
visers. The drafts were, however, in no sense the result of the efforts of 
any duly appointed body of military or naval experts. In the discussions 
of the Allied Council practically no change was made in the original purely 
military and naval terms, except to correct a few obvious and inadvertent 
omissions. The military men had already had their day in court and there 
was no further consideration given to basic principles. They were approved 
on November 4, 1918, and transmitted to Washington with the following 
declaration of the Prime Ministers: 

“The Allied Governments [which do not include the United States] 
have given careful consideration to the correspondence which has passed 
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between the President of the United States and the German Govern- 
ment. Subject to the qualifications which follow they declare their 
willingness to make peace with the government of Germany,” etc., etc. 


The qualifications relate to a reservation which they made as to the inter- 
pretation to be put on the meaning of the phrase ‘“‘the freedom of the seas”’ 
when that subject should be discussed in a peace conference; and on the 
meaning of the phrase ‘‘invaded territories must be restored as well as evac- 
uated and freed.”” This was communicated to Germany on November 5th; 
the terms were accepted; the document was signed by both parties on No- 
vember 11th; and the armistice became a closed incident save in so far as 
relates to its practical application. 

The official records do not show that any one knew who was the author 
of any proposition, except the emendations or the non-military clauses that 
were introduced during the discussion of the Allied Council from October 
3lst to November 4th. Of course the Ministers knew, but they have left 
no records of their deliberations. With the exception of them, no one could 
say “This or that military or naval clause was introduced on the advice of 
this or that adviser.’”’ When dissatisfaction began to be felt in any quarter 
with the terms of the armistice or with the fact that there was any armistice 
at all, various persons have attempted to fix the author. Just now we are 
not concerned in showing who made the armistice—the fact and the terms of 
the fact—but in showing who did not make it. 

The origin of the armistice is thus perfectly plain. The first German note 
was received at the Legation of Switzerland in Washington “‘late this after- 
noon,’”’ as the Chargé d’ Affaires of that legation says in his letter of trans- 
mittal dated October 6th. On the same day, in Paris, the Prime Ministers 
of Great Britain, France and Germany drew up their principles to form the 
basis of an armistice with Germany and Austria,—almost certainly before 
any member of the Government at Washington could have broken the seal 
of the Swiss Legation on the first German note. On the morning of Octo- 
ber 8th, the military and naval representatives of the three European 
Allies formulated the details of armistice terms on the basis laid down 
by their Prime Ministers. On October 23rd the American Government 
informed those three European Governments that it felt that it ‘could not 
decline to take up with the Governments with which the Government of the 
United States is associated the question of an armistice.” The note added 
the “suggestion that, if those Governments are disposed to effect peace”’ 
then the proper advisers of all four governments prepare and submit the 
terms of an armistice for their consideration. If those governments were 
not disposed to effect peace, or to have an armistice as the first step thereto, 
it was in their power to say so. That they were so disposed, is evident from 
the immediate steps taken to formulate the armistice. Finally, in their 
official note of November 4th, the three Prime Ministers “declare their 
willingness to make peace.” 

M. Mermeix declares positively (p. 280) that “‘ Wilson had nothing to do 
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with the determination of the terms of the armistice.’”* He claims that 
the military terms were practically entirely French, and the comparison 
which he makes between the original French draft and the one finally 
accepted justifies his conclusion. 

Now as to the operation of the armistice and its results. There are, ap- 
parently, a good many unthinking people abroad who are inclined to lay the 
blame for a large part of their troubles, during the last three years or more, 
upon the armistice. Theyseem to think that were it not for that and had the 
Allies marched to Berlin, the situation now would be better. It accounts 
for their perpetual hunting for a scape-goat upon which to throw the blame. 
They are right in blaming the armistice; but the trouble is not due to the fact 
that an armistice was made, but to the kind of armistice. 

An armistice is, or should be, purely a military measure. It is a cessation 
of arms for the sole purpose of enabling warring nations to agree on terms of 
peace. Itssole conditions, therefore, should be such as will absolutely guar- 
antee against the resumption of hostilities to interrupt the men who are de- 
termining the terms of peace. The military conditions imposed on either 
side are the more rigorous, to the possible limit of absolute surrender, 
according as the other side is the more powerful when the armistice is asked 
for by its enemy. The President of the United States clearly understood 
this when, in his note of October 14th, he informed the German Govern- 
ment that “it must be clearly understood that the process of evacuation and 
the conditions of an armistice are matters which must be left to the judg- 
ment and advice of the military advisers of the Government of the United 
States and the Allied Governments;”’ and when, in his note of October 23rd, 
he said that if the Allied Governments were willing to make peace, the 
military advisers should prepare the terms of an armistice for submission to 
those governments and that of the United States. 

A military armistice contemplates that steps will very promptly follow 
for the establishment of peace. It is based on the assumption that peace 
is the only possible condition for prosperity and that delay in its resump- 
tion may be disastrous. But an armistice which is based upon the indefinite 
continuance of military control and which perhaps embodies terms of in- 
definite execution, only invites delay. 

The one great error in the armistice, as now admitted by thinking men 
generally in Europe, was in the failure to demand complete surrender with 
resulting disarmament and demobilization. The situation would have 
compelled acceptance of this condition by the Germans. On the west they 
were confronted by a superior force of British, French and Americans, and 
on the south the map and the situation showed the impending attack from 
Italy and General Franchet d’Esperay’s Army of the East. 

Such an armistice could have been followed in a few days by the prelim- 
inary treaty of peace imposing the military, naval and air terms. Immedi- 
ately the Allied commissions could have set to work dismantling fortifica- 


4 Wilson re fut pour rien dous la fixation des termes de I’ Armistice. 
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tions, abolishing the military system, closing arms factories and, in fact, 
doing all the things that more than a year later they had to do under circum- 
stances of far greater difficulty. And above all, the remaining peace terms, 
relating largely to world-conditions for generations to come, could have been 
more calmly discussed without the fear of a suddenly revived military Ger- 
many which haunted the daily proceedings of the actual Peace Conference. 

This defective armistice was signed on November 11th. The nations 
seemed indifferent about making peace, trusting to the huge Allied armies 
then in France to control Germany. But the great expense of their main- 
tenance and the absence of millions of men from their homes, cheerfully 
borne in war, became very irksome to the peoples in peace, and these armies 
began rapidly to diminish. The 11th of December came, with no Peace 
Conference in sight, and the armistice had to be renewed. Allied military 
men began to feel grave apprehension when they thought of the millions of 
trained soldiers in Germany whom they themselves had left with an unknown 
but large equipment of arms, politically demoralized, to be sure, and for the 
time sick of war; yet there was always the possibility that the right leader 
might yet arise with the right war-cry to bring them to their feet again. 
So, further security was attempted by additional terms to the renewed 
armistice. The 11th of January, 1919, came with the Peace Conference 
just getting to work, and the same course was followed in the second re- 
newal of the armistice. 

When the time for the third renewal of the armistice—February 11th— 
approached, the situation had grown more serious. The Allied armies were 
greatly reduced and the process of reduction was rapidly continuing. Not- 
withstanding the fact that the arms called for by the terms of the armistice 
had been surrendered and that the Germans had abandoned on the field still 
more of many important articles of equipment than they had surrendered 
under the armistice, there was a growing fear in certain quarters that there 
was still a great accumulation of arms in Germany and that their manu- 
facturing plants were still producing them in quantities. When we consider 
the total demoralization of Germany at that time, it is difficult to believe 
that there was much ground for this apprehension. Nevertheless, the fear 
existed. It made itself evident in the still more drastic terms that were 
proposed to be imposed in this renewal of the armistice. As there was 
considerable difference of opinion as to the wisdom of this course, an Allied 
committee of civil and military representatives was appointed to prepare a 
memorandum and recommendation on this subject for consideration by the 
heads of the four governments. 

When this committee met and the course which it was inclined to take 
became evident, the American representative expressed the following opin- 
ion; that the Allies had every reason for supporting the then existing govern- 
ment in Germany; that this government was as nearly a democratic one as 
could be expected at that time and under the circumstances; that the con- 
tinual pin-thrusts being made by the Allies were playing into the hands of 
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the opponents in Germany of this government; that, if another revolution 
came, this government would probably be succeeded either by an imperial- 
istic military one, or by a bolshevist one; and that, finally, instead of these 
continual additions of new terms to the armistice, there should be drawn 
up at once the final military peace terms which, being imposed upon Ger- 
many without further delay, would relieve the Allies of all further appre- 
hension. The committee, however, accepted the other proposed terms for 
the renewal of the armistice and made its report. The council of the heads 
of governments, however, decided upon the other course. It adopted a 
resolution to the effect that a renewal of the armistice would no longer be 
granted for a fixed time, but only for a short period during which the final 
military, naval and air terms of peace would be drafted and after approval 
would be at once submitted to the Germans for acceptance as a preliminary 
treaty,—and that the Germans should be at once so informed. 

The Germans were at once so informed, and it is much to be regretted that 
the course that had been contemplated was not followed to a conclusion. 
A military and naval committee was at once appointed to prepare the draft 
of these final peace terms. In afew days it had completed its work and sub- 
mitted its recommendations. In these recommendations there was only 
one point in regard to which there was any material difference of opinion 
among the heads of the governments. Had they desired, they could have 
settled this difference of opinion within twenty-four hours and these final 
military terms could have been, and undoubtedly would have been, imme- 
diately imposed upon Germany. Unfortunately, the President of the United 
States, who had supported this course, had been obliged to return to Wash- 
ington. During his absence it was decided to revert to the former method 
of procedure and to combine all of the other terms of the treaty with the 
military terms. The result was that what would otherwise have been the 
real treaty of peace had to wait until the Powers had settled their differences 
of opinion about matters which were, largely, only incidental to a treaty of 
peace. And so, the preliminary treaty,—which involved the military, naval 
and air terms, and which was all that was necessary in order to bring a feel- 
ing of real security to Europe and to enormously reduce wasteful expendi- 
tures,—had to wait until the general treaty was signed on June 28, 1919. 
This treaty did not go into effect until the specified number of Allied Pow- 
ers had ratified it. The result was that measures which could have been 
and should have been begun the better part of a year before were not under- 
taken until the beginning of the year 1920. 

All of this was due, not to the fact of the armistice but to the form of it. 

The armistice was made because all the Allied world wanted it, and for 
no other reason. But its defective form, for which America was in no way 
whatever responsible, invited and permitted in a considerable degree the 
delays which proved the bane of the Peace Conference and which prevented 
the more prompt reestablishment of the peace of the world. 
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THE NEGOTIATION OF EXTERNAL LOANS WITH 
FOREIGN GOVERNMENTS! 


By CHARLES CHENEY HyDE 
of the Board of Editors 


PRELIMINARY 


It is of advantage to every state in need of financial aid, as well as to the 
banks of every country having funds to invest abroad, that external govern- 
mental loans be generally regarded attractive. Attractiveness amounting 
to more than temporary and sentimental interest, depends upon the develop- 
ment of a conviction among the best buyers of every land that such loans 
constitute a safe investment in the face of every contingency reasonably 
to be anticipated, and that they are fairly immune from dangers which have 
heretofore proved to be inherent in or incidental to dealings with sovereign 
states of certain types—dangers of repudiation on colorable or solid grounds, 
dangers of invalidity, dangers arising from the operation of certain principles 
of international law concerning the effect of changes of sovereignty, dangers 
due to inadequate security or to pledges incapable of practical utilization 
for the benefit of the lender, dangers due to the freedom of the borrower to 
apply at will and without restraint the proceeds of a loan. 

Experience has shown that the importance of any one of these dangers 
varies greatly according to the conditions of the particular case, and largely 
in proportion to the character and stability of the borrower. Thus in some 
instances the sole and reasonable concern of the lender pertains to the va- 
lidity of the transaction; in others, the matter of validity affords but the 
first of a series of equally grave problems. The long record of losses sus- 
tained by holders of perfectly valid external bonds encourages belief that 
lenders have at times failed to appreciate the significance or reality of ques- 
tions wholly unrelated to those of validity, and yet indissolubly connected 
with the matter of negotiation. 

Despite the vast differences in the stability and character and credit and 
morale of the states comprising the international society, any one of them 
may seek and need foreign fiscal aid. When it does, its capacity to become 
a desirable borrower should be utilized. It is of highest importance that 
weak as well as strong states should be enabled to obtain funds for legiti- 
mate ends on just terms. If, therefore, by any process, an American bank 
may find itself in a position to lend with reasonable safety to a state of any 

‘A slight enlargement of a paper presented to the Buenos Aires Conference of the Inter- 
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continent and of any type or class, the means of attaining that position 
deserve consideration. It is not suggested that a loan to a state habitually 
in default and of unsavory record is to be regarded as desirable, or that the 
moral risk is ever to be disregarded in any transaction. It is believed, how- 
ever, that as the financial history of every prospective public borrower is 
an open book, its idiosyncracies and propensities known, its fundamental 
laws within the reach of all, and the availability of its assets for hypotheca- 
tion and use for the benefit of the lender under most unfavorable cir- 
cumstances a matter of reasonable calculation, it lies within the power of 
American banks to estimate intelligently and closely the degree and kind 
of protection to be demanded of each particular applicant, and also to 
fix the terms on which it may, under most conditions, be fairly accepted as 
a borrower. 

Another and perhaps a broader aspect of the general problem must en- 
gage attention. Arrangements acknowledged to be essential for the pro- 
tection of lenders to states whose finances, through conditions of chronic 
disorder, have required complete rehabilitation and even political over- 
sight, or which have not been accepted for all purposes as full-fledged mem- 
bers of the society of nations, should not be taken as standards of general 
applicability in dealings with states which have reached a higher and dif- 
ferent plane. Certain terms imposed upon countries under the wardship of 
the United States, or upon others still subjected to a régime of extraterri- 
torial jurisdiction, offer precedents of doubtful expediency in transactions 
with borrowers of a wholly different type. It is not suggested that neces- 
sary safeguards should ever be omitted. It is one of the chief purposes of 
this memorandum to emphasize the importance of safeguards which have 
been too often overlooked or ignored. It is merely submitted that some 
terms exacted of, and unwillingly yet validly accepted by, certain foreign 
borrowers, might prove to be the sowing of dragons’ teeth and beget a 
popular opposition sufficing in time to jeopardize service and produce de- 
fault. Involved, therefore, in every external bond transaction is the matter 
of fiscal statesmanship which is likely to play an increasingly important part 
in the largest success of foreign loans hereafter to be underwritten in the 
United States; for the question confronting the American lender is not 
entirely how rigorously or completely can the borrower be kept under the 
domination of the lender, but also how can the debtor be made the lasting 
friend of the American creditor, and inculcated with the desire both to 
repay obligations as they accrue, and also to seek in the United States 
rather than elsewhere financial aid whenever needed. It is the effect of 
such an idea upon the success of American diplomacy in the best sense that 
gives to every external loan floated in the United States a significance far 
beyond the horizon of the individual purchaser of a bond. Happily Amer- 
ican bankers are not without the larger vision. 
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EXTERNAL LOANS WITH FOREIGN GOVERNMENTS 


VALIDITY 


An external bond issue must be valid as a primary condition of accept- 
ability. Validity, so far as it concerns the conduct of the borrower, is 
governed by the laws and constitution (if any) of the issuing state.* Their 
requirements must be fully met. The lender must, therefore, satisfy itself 
as to compliance.2 In the course of so doing it may, in common pru- 
dence, invoke the aid of local counsel within the territory of the borrower, 
and deemed competent to pass judgment on the question whether every 
local condition essential to validity has been satisfied. Such action does 
not, however, remove from the lender the burden of taking cognizance 
of every obstacle which it has reason to believe or suspect the institutions 
of the borrower may oppose, and of seeking advice thereon. The lender 
necessarily assumes grave responsibility in accepting the assurances of 
foreign local advisors as to whether contemplated dangers are fanciful, or 
have been removed, or are non-existent. What constitutes requisite as- 
surance and what is to be regarded as trustworthy evidence of the require- 
ments of the local law depend largely upon the personality of the borrower 
and the character of its highest officials. These vary greatly. In a recent 
bond agreement it was announced that 


The Republic hereby represents and declares that all acts, conditions 
and legal formalities which should have been done or which should 
have happened or existed prior to the issuance of the Bonds, have ex- 
isted, happened or been done as required by the constitution and laws 
of the Republic and in strict conformity therewith. 4 


It may be observed, however, that no official representation, however 
entitled to credibility, is necessarily decisive of the fact involved; and it 
may be doubted whether it precludes denial of an allegation of fact by the 
successor to the borrower in case the officials of the borrower have for any 


* Although this condition and a variety of applications of it are familiar to American 
bankers and their counsel, it seems necessary, for sake of clearness, to advert to the general 
principle and to modes of assuring respect for it. 

?In this connection, however, another consideration should be heeded. Oftentimes 
agreements for external bond issues are in fact concluded and perfected in the territory of 
the state where the lender is located—a circumstance which serves as a warning that no 
provision of the contract should set at nought any prohibition of the laws of that state de- 
nouncing as invalid contracts or provisions of a particular character. It is not suggested 
that the validity of mortgages or encumbrances of any kind upon immovable property 
within the state of the borrower is likely to be affected by the statutes of a foreign sovereignty. 
It is merely sought to be pointed out that in other matters, the state where the agreement is 
made may, for reasons of public policy, impose restrictions which if disregarded might 
prove embarrassing to the lender should the borrower subsequently invoke them as a ground 
for repudiation or rescission. 

‘Such is the language of a Bond Trust and Fiscal Agency Agreement between a certain 
Central American State and bankers of the United States, concluded in 1920. 

See also Articles VI and X of Chinese Hankow Improvement Loan of September 17, 
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reason been led to make false assertions. Oftentimes, therefore, govern- 
mental representations need to be checked up by every available means. 
There is never removed from the lender the serious responsibility of assuring 
itself beyond possibility of reasonable doubt that no undertaking on the 
part of the borrower is void or even voidable, constituting an abuse of power 
through excessive yieldings of rights or prerogatives not to be relinquished 
under the local law. 

The question of validity concerns both the form and substance of the 
borrower’s undertaking. Technically, it embraces generally the two-fold 
inquiry: first, whether the borrower has the right under its own laws to 
undertake to do what is sought to be done; and secondly, whether in its 
undertakings it has pursued the course prescribed by those laws. Practi- 
cally there is another and perhaps a larger question involved in the first 
inquiry, and which is never to be overlooked: whether for any reason 
and regardless of the approval of the local law, intelligent or unintelligent 
opinion within the territory controlled by the borrower and affected by the 
loan, challenges the obligations assumed, or protests against powers con- 
ferred on the lender as subversive of rights of sovereignty and as mani- 
festing an abuse of governmental functions by the borrower. 

A few of the matters which pertain to validity may be noted and regard- 
less of the order in which they may be expected actually to arise. 

With respect to the matter of security, there is involved an inquiry touch- 
ing the kind or nature of the asset sought to be pledged. Does, for ex- 
ample, the local law permit the mortgaging or hypothecation of the public 
domain or its appurtenances such as a harbor or a court house or any other 
thing fulfilling an essentially public function and necessarily incidental to the 
administration of government or the exercise of political independence? 5 
Again, does the local law permit the use and control of the particular kind 
of pledged public property by or for the benefit of a foreign lender, as by a 
trustee in its behalf, so as to enable it directly upon default, to utilize freely 
the security for the loan? More broadly, does the local law permit the 
borrower to divest itself of possession and control of the particular thing 
sought to be utilized as security? Does the local law forbid mortgage 
agreements serving to vest title to public property in a mortgagee or trustee? 
Do any general prohibitions of the alienation of state property render il- 
legal attempts to utilize it freely as security for public loans? Are pledges 
of public revenues to be derived from any particular sources locally deemed 
better or worse in point of legality than the hypothecation of existing tan- 
gible property, whether movable or immovable? 

1914, MacMurray, Treaties and Agreements with and concerning China, Vol. II, p. 1172; 
also Article II of Chinese agreement with Lee, Higginson and Co., of April 7, 1916, 
ibid., p. 1279. 

5 A Chinese loan agreement with French bankers, January 21, 1914, for the construction 
of a railway, purported to pledge by way of guaranty, the Port of Yamchow, its materials 
and appurtenances. 
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Such inquiries suggest the question which may recur when pledges of 
public property are utilized as security, whether the lender may not in a 
particular case go too far, and jeopardize the safety of a loan by exacting 
and obtaining the control and use of something by way of security which the 
laws of the borrower forbid it to alienate or pledge, or which, regardless of 
the law, popular opinion within the territory of the borrower deems to be 
inalienable. 

Whether general or special legislation, or executive decrees purporting to 
authorize the provisions of a loan agreement accord with the fundamental 
law or constitution of the borrower must always demand, as has been observed, 
rigid examination. In the course of it the lender must take heed of the 
known reluctance of local advisers of high repute to denounce as illegal or 
unconstitutional steps taken by the governmental borrower, within whose 
domain they reside, to procure desired credit. The lender must ever be on 
its guard to ascertain by some process whether executive or legislative 
approval, however freely given, is such as not to encourage attempts to 
repudiate what the borrower has undertaken to do or permit, the moment a 
new administration takes the reins of government and essays to frustrate 
the work of its predecessor. 

Again, the ostensible purposes of an agreement may run counter to what 
the law of the borrower permits; or the validity of pledges of particular 
assets may impose as a condition subsequent the expenditure of the pro- 
ceeds of the borrowed funds for an essentially public end local to or pecul- 
iarly connected with the community or district within which the security 
isfound. Such requirements demand rigid scrutiny and full respect. 

The foregoing inquiries indicate roughly the scope of the task confronting 
the lender, and to be accomplished by it before it can announce with assur- 
ance the conclusion of a valid agreement, and one which later administra- 
tions conducting the affairs of the borrower will have little or no reason 
to oppose as invalid. With that initial problem out of the way, others 
equally complex arise for solution. 


EFFECTS OF CHANGE OF SOVEREIGNTY 


In external bond issues the question must frequently arise, according to 
the nature of the borrower: What state or government, if any, will be re- 
sponsible for service, in case the territory to which the loan directly pertains 
undergoes a change of sovereignty? Suppose, for example, the Govern- 
ment of the Republic of Mexico issues external bonds, related through the 
nature of the security or otherwise, to the State of Sonora. Suppose Sonora 
revolts and attains its independence, uniting possibly with a successful con- 
federacy in the neighboring State of Chihuahua. What entity is in such 
event to be regarded as responsible to the lender? Does the Republic 
of Mexico retain the burden; or does the new confederacy assume it; 
or is there apportionment? Again, is the correct result dependent upon 
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the purpose of the loan, or upon the place where the proceeds have been ex- 
pended, or upon the nature of the security, or upon the mode by which sov- 
ereignty was shifted? While the true solution is doubtless to be found in the 
principles of international law, there has been some diversity of opinion as to 
what they ordain. Nevertheless, American diplomatic discussions and other 
official documents shed much light and offer useful guidance. Theyindicate, 
for example, purposes to be avoided, types of securities likely to prove un- 
stable, and the possible value of definite contractual provisions by way of 
safeguard. Without entering upon a full discussion of the legal principles 
involved or of American interpretations thereof, attention is called to a few 
pertinent considerations which both appear to fortify. 

The true theory justifying the burdening of particular territory with 
any part of a debt, in case of a change of sovereignty, is believed to depend 
upon whether that debt is to be deemed advantageous rather than detri- 
mental to that territory. This principle is fairly applicable to the general 
as well as the so-called local debts of the original borrower. Where a debt 
is shown to have been incurred for purposes to be fairly deemed hostile to 
the purposes of a particular district or territory, that territory, in case of 
a change of sovereignty wrought, for example, by revolution, is not likely 
to be regarded as burdened with the fiscal obligation, irrespective of the 
design of the original debtor. Such is the case where, for example, a debt 
is sought to be charged against a particular area or district of the borrower 
of which the sovereignty is subsequently lost, as a means of obtaining funds 
in order to retain control by force over such district, and the revenues thereof 
are pledged as security for the loan. A like result might under certain 
conditions be anticipated, even where a mortgage had been duly impressed 
upon a particular area, if it could be shown that the purpose of the obli- 
gation was essentially hostile to the welfare of the inhabitants thereof. It 
should be observed in this connection that the Department of State has at 
least on one occasion—in discussions of the Cuban debt following the 
Spanish-American War—not been disposed to regard a pledge of future 
revenues controlled by the debtor, as the equivalent of a mortgage, or as 
constituting a like encumbrance upon the territory from which such revenues 
were to be derived after it had undergone a change of sovereignty.’ 


* The American Commissioners (to whom Prof. John Bassett Moore was Secretary and 
Counsel) negotiating a treaty of peace with Spain in Paris in 1898, in denying that the so- 
called Cuban debt previously incurred by the Spanish Government constituted a burden 
which passed to the successor to the sovereignty of Cuba or to the United States declared: 
“The debt was contracted by Spain for national purposes, which in some cases were alien 
and in others actually adverse to the interests of Cuba; that in reality the greater part of 
it was contracted for the purpose of supporting a Spanish army in Cuba; and that, while 
the interest on it has been collected by a Spanish bank from the revenues of Cuba, the bonds 
bear upon their face, even where those revenues are pledged for their payment, the guarantce 
of the Spanish nation.” (Moore, /nternational Law Digest, I, 367.) 

7 “No more in the opinion of the Spanish Government, therefore, than in point of law, 
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In view of the foregoing considerations, a bank lending funds to a for- 
eign government should anticipate the possibility or likelihood that the 
sovereignty over territory of which the revenues or other assets are 
utilized as security may be transferred to another or a new state, and 
endeavor to safeguard itself accordingly.* Certain modes of so doing sug- 
gest themselves. 

The purpose of a loan should be so definitely and accurately described 
in the agreement as to discourage if not preclude contention by a succeeding 
sovereign (or by a subsequent government of the same state) that the de- 
sign of the borrower was hostile to the interests of its territory or to any 
part thereof peculiarly connected with the debt, either as the place of ex- 
penditure of the proceeds, or as the locus of an asset pledged by way of se- 
curity. Again, if a particular asset in one section is utilized as security 
for a general rather than a local debt of the borrower, the benefit of the sec- 
tion or district furnishing the security should be set forth in the agreement, 
and local approval made mention of, and if possible secured, as a means of 
fortifying a subsequent claim to apportionment, in case of the transfer of 
the district from the control of the borrowing state. The state which today 
secures a foreign loan for a military purpose, with the special design of hold- 
ing in subjection and strenthening its grip upon a valuable and substantial 
section of its territory which furnishes through its material resources the 
sinews of credit, is incapable of assuring the lender that that section will, 
in case it revolts successfully and constitutes a new state, feel itself bound, 


can it be maintained that that Government’s promise to devote to the payment of a certain 
part of the national debt revenues yet to be raised by taxation in Cuba, constituted in any 
legal sense a mortgage. The so-called pledge of those revenues constituted, in fact and 
in law, a pledge of the good faith and ability of Spain to pay to a certain class of her creditors 
a certain part of her future revenues. Theyobtained no other security, beyond the guaranty 
of the ‘Spanish Nation,’ which was in reality the only thing that gave substance of value to 
the pledge, or to which they could resort for its performance.” (Memorandum of Amer- 
ican Peace Commission, Paris, 1898, Senate Document No. 62, 55 Cong., 3 Sess., Part II, 
201, Moore, International Law Digest, 1, 384). 

* In numerous cases the possibility of such a change of sovereignty is so remote as to be 
purely fanciful. In such instances the lender may obviously dismiss from consideration 
some of the problems above noted. 

* For a singular instance where a railway concession granted by the Spanish Government 
for a line in the island of Luzon, was regarded by the Attorney General of the United States 
as not wholly beneficial to the territory traversed, see opinion of Mr. Griggs, July 26, 1900, 
23 Op. Attys. Gen. 181. 

Chinese loans of the past decade have commonly adverted to the purposes thereof in the 
original agreements. Possibly at times the professed designs have disguised the actual aim 
of the borrower. See W. W. Willoughby, Foreign Rights and Interests in China, Baltimore, 
1920, 509-510. 

A Chinese loan agreement of May 13, 1916, with the American International Corpo- 
ration, adverted in the preamble to the works of great humanitarian benefit to be undertaken 
by the borrower, which in this case embraced a canal improvement. See MacMurray, 
Treaties and Agreements with and concerning China, II, 1304. 
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or become legally bound, to bear the burden sought by the lender to be im- 
pressed upon it.!° 

If there be any reason to anticipate during the life of a loan such a change 
of sovereignty as may affect the interests of the lender, the original agreement 
should make provision therefor, setting forth definitely the understanding of 
the contracting parties as to the effect of such an event. No instance is re- 
called where this precaution has been taken by a lending bank. The prin- 
ciple appears, however, to have been utilized in public agreements or treaties 
between states." Thus if it is designed to hold the original borrower, even 
in case a substantial part of its territory embracing assets pledged as se- 
curity be transferred from its sovereignty, the fact should be stated in 
terms.'’? Again, if it is designed to impress irrevocably on that part of the 
territory of the borrower affording security for the debt the full burden of 
payment of interest and principal, and irrespective of the nature or place 
of expenditures of the proceeds of the loan, the contract should announce the 
fact. In this connection, however, a preliminary question akin to one of 
validity might in the particular case supervene and demand consideration: 
as to the extent of the power of the borrower to burden territory with a 
debt by any process, beyond the time when the borrower retains its control 
thereof, unless that territory may be fairly deemed to gain from the loan a 
benefit proportional to the load placed upon its resources. 

Still again, it may be the actual design of the contracting parties, in event 
of a change of sovereignty, and perhaps regardless of the location of the 
particular security, to apportion the burden of service. Such an under- 
standing should find clear expression in the agreement. 

It is believed that, in case a loan is concluded by or for the benefit of a 
colonial possession rather than for that of the parent state, contemplating 
the exclusive use of the proceeds within the colony, and possibly secured by 
the pledge of assets therein, the colonial government should be made the 
direct obligor and with the approval and perhaps through the instrumen- 
tality of the parent state. In such case, that approval, while possibly 


10 The contentions of the United States in the negotiation of a treaty of peace with Spain 
in 1898 would hardly encourage a different view. 

4 Thus Article XXIV of the treaty between the United States and Panama of November 
18, 1903, declares: ‘‘No change either in the Government or in the laws and treaties of the 
Republic of Panama shall, without the consent of the United States, affect any right of the 
United States under the present convention, or under any treaty stipulation between the 
two countries that now exist or may hereafter exist touching the subject matter of this 
convention. 

“If the Republic of Panama shall hereafter enter as a constituent into any other Govern- 
ment or into any union or confederation of states, so as to merge her sovereignty or inde- 
pendence in such Government, union or confederation, the rights of the United States under 
this convention shall not be in any respect lessened or impaired.’’ (Malloy’s Treaties, II, 
1356.) 

2 Whether such an undertaking would be valid, should engage the attention of counsel 
as a problem incidental to that of ascertaining the scope of the powers of the borrower. 
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necessary to assure validity, would not necessarily cause that state to be a 
party to the transaction or to assume any burdens of the debt. At the 
present day, lending banks may fairly demand that external colonial loans 
be irrevocably and permanently impressed upon the particular colony 
concerned, regardless of future changes of sovereignty. This can best 
(and doubtless in some instances only) be accomplished by making the colo- 
nial government the obligor, by confining expenditure of the proceeds to the 
territory of the colony, and by imposing no burden of service under any 
contingency upon any political entity outside of it.“ 

It is not suggested that the lender can always fully protect itself. Its 
very demands for safeguards may encourage or involve abuses of power on 
the part of the borrower and jeopardize the validity or success of the trans- 
action. On the other hand, it ought to be clear that, if a change of sover- 
eignty of territory of the borrower, and especially of parts thereof furnish- 
ing assets relied upon as security, is fairly to be anticipated, the lender is 
put on its guard. It must, at the present day, anticipate dangers in im- 
posing upon communities having no voice in negotiation fiscal burdens 
lacking local approval, unless the benefits of the loan through the expend- 
iture of the proceeds are confined to the territory burdened with service. 
The lender must take note also of the relative instability, in case of a change 
of sovereignty, of bare pledges of uncollected revenues, as compared with 
mortgages placing beyond the control of the borrower and within that of 
the lender or of an agency acting for it tangible assets of value. It must 


perceive the inherent danger of transactions subversive of the principles of 
international law as they are interpreted and applied by the United States. 
Conversely, there is distinct advantage for lender and borrower alike in 
arrangements which while respecting those principles, at the same time 
safeguard the equities of both parties as against contingencies which may 
otherwise work injury to each. 


SECURITY 


Oftentimes distinct from the problem of validity is that which concerns 
security. The importance of the matter in a particular case varies with the 
character and vigor of the borrower. The known strength and scrupulous- 
ness of some borrowers render negligible any question of security. This 
circumstance offers no criterion, however, of the importance of that ques- 
tion when numerous other states become applicants for loans abroad. 

Whenever the matter of security is vital, one general and underlying 
consideration demands attention: the normal impotence of the lender to 
control the conduct of the borrower, if a sovereign state, when it commits 
any act jeopardizing the payment of principal or interest. Not only is the 
borrower immune, as is well known from suit by the lender (unless the 


‘® An interesting instance of an arrangement substantially on such lines is seen in a cer- 
tain colonial bond agreement of January, 1922. 
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borrower consents to subject itself to jurisdiction), but it is also free in fact 
to act at will with respect to any asset remaining within its control, how- 
soever designed to assure service. The legal restraint imposed by the con- 
tract upon the borrower is not to be underestimated; but the contractual 
restraint, except in so far as disrespect for it may be productive of diplo- 
matic interposition, does not serve to remove from the borrower the pos- 
session and control of what may be used to induce credit. It is the actual 
condition confronting the lender to a foreign state, rather than the extent of 
its theoretical rights derived from the contract, which needs frankest recog- 
nition during the period of negotiation. Failure to perceive that condition 
or to deal with it on its merits, has even within the past decade resulted in 
substantial losses to lenders. It is believed, therefore, to be of first im- 
portance in the negotiation of any loan where the matter of security is 
deemed essential, to endeavor to save the lender from dangers peculiar to 
the nature of the borrower, and to safeguard it from the operation of the 
principle above noted. In such an endeavor the terms of some agreements 
of the past ten years offer guidance. In examining any proposal for applica- 
tion in a given case, the inquiry must be unceasingly pressed: Does the 
operation of the contract serve to remove from the borrower the power as 
well as right to control adversely the thing pledged? And again: Does 
the contract place within the reach of the lender or of any agency in its be- 
half an asset the retention of which will deter the borrower from conduct 
injurious to the security or jeopardizing service? 

In every loan requiring and providing for security, a preliminary question 
confronts the lender, concerning the effect of the security upon the ob- 
ligation of the borrower to pay principal and interest. To be specific, 
is that obligation a primary one, or is it one contingent upon the failure of 
income derivable from the thing pledged to maintain service? The de- 
sign of the parties should be set forth in the agreement. At times this has 
been done, and in such a way as to manifest a direct liability of the obligor 
irrespective of any security pledged under the agreement." 

It may be doubted whether the borrower should be permitted to assume 
merely the responsibility of a guarantor, to be subjected to the burden of 
payment of interest or principal solely upon the insufficiency of income 
from pledged revenues or mortgaged assets. Although the borrower may 
contemplate the satisfaction of service from such sources, anticipating no 
fiscal obligation of its own until they become inadequate, the lender should, 
whenever possible, secure the right to rely upon the direct obligation of the 


14 “The loan represented by the proposed bonds shall constitute and is hereby declared to 
be a direct liability and obligation of the Republic irrespective of any security provided 
hereunder.” (Section I (12) of a certain Bond Trust and Fiscal Agency Agreement of 
1920.) 

See also Article II of proposed loan agreement of 1911, between the Republic of Honduras 
and Guaranty Trust Company of New York as fiscal agent. 
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borrower throughout the life of the loan.“ The external bond agreements 
of China during the past decade have lacked uniformity in this regard. 
In some instances the borrower appears to have assumed a direct obligation 
irrespective of the security; in others, there is less assurance of such a de- 
sign. In numerous Chinese agreements the borrower has undertaken to 
procure requisite funds from other sources should the revenues from pledged 
assets prove insufficient as security. The wisdom of such provisions may be 
doubted. Service is better assured where, through the terms of the agree- 
ment, definite and ample security is obtained, and arrangement made for 
its complete protection and control by or in behalf of the lender throughout 
the life of the loan. Recourse to a procedure contemplating possible in- 
sufficiency in the security (possibly not taken wholly from the control of 
the borrower), and to be followed in such event by pledges of other property, 
is unfortunate in its effect upon the mind of the obligor. It is not conducive 
to precision or certainty or to the protection of the lender. It is believed to 
be a loose mode of propping up an asset of the insufficiency of which both 
parties to the arrangement confess doubt. 

It must be obvious that the value of any security depends upon its free- 
dom from prior encumbrance. A loan agreement may advert to the fact. 
It has happened, however, that even where the borrower has declared the 
security to be free, other foreign lenders have denied the fact and so im- 
paired the value of the property pledged as a safeguard for the lender. Such 
an occurrence may be due to a variety of causes, and among them, in par- 
ticular, to the failure of the borrower to adhere to a system insuring formality 
and notoriety in the negotiation of every external loan. Regardless of the 
difficulty involved, the lender must always be on its guard to ascertain 
whether in fact the security utilized to induce credit is subject to a prior 
lien. 

Whenever a valid lien is sought to be impressed upon any asset of the 
borrower for the protection of the lender, the main question confronting 
the latter is two-fold: first, whether the valuable thing to be pledged will 
suffice to secure and maintain service; and secondly, whether, in case of 
default, it will enable the lender to protect itself from all loss. The solu- 
tion of both questions really depends, in most cases, upon one condition— 
the extent to which the borrower puts beyond its own possession and con- 
trol the asset pledged as security, and so protects the lender against acts 
which the borrower as a sovereign state might commit, either in good or 
bad faith, adverse to the interests of the lender. The action to be demanded 
of the borrower, through the terms of the agreement, may depend in part 
upon the nature of the security. For that reason differences between the 
forms of assets oftentimes utilized therefor warrant scrutiny. 

'SIt may be, however, that the lender is willing to proceed on a different theory and 


content that service should be effected primarily out of income derivable from the security, 
and secondarily from the general revenues of the borrower. 
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An asset frequently utilized by way of security is the future revenue from 
resources under the public control of the borrower. These vary greatly 
in kind. They may be those derivable from governmental monopolies in 
certain activities such as the production of tobacco, or wines or salt..6 The 
pledged revenues may, on the other hand, be prospective customs from 
specified ports or from all ports of the borrower, or on particular articles to 
be imported or exported. In either case they represent at best, a pledge of 
future revenues which, however valuable, normally require executory action 
on the part of the borrower as a means of rendering them beneficial to the 
lender.!?7 When the agreement merely adverts to the pledge of the obligor 
without more ado, the lender merely accepts or obtains the undertaking of 
the borrower to regard as hypothecated for the benefit of the former the 
particular asset involved. Such an arrangement is generally open to 
two objections: first, it leaves within the actual control of the borrower 
an asset which should be placed beyond its reach; and secondly, in case 
of default, it requires further action on the part of the borrower to utilize 
or render beneficial for the lender what was pledged for its benefit. Obvious- 
ly these objections are applicable in any case where, regardless of the nature 
of the thing pledged, the borrower retains control of the security and must 
take some affirmative action upon default. 

Some agreements have purported to place checks upon the freedom of the 
borrower, and others have provided that in case of default, the lender may 
exercise certain privileges resulting from the pledge. The various arrange- 
ments of this character are believed to be insufficient because while, on the 
one hand, they purport to exact a security, they commonly fail to safeguard 
the lender during the life of the loan, and especially when default occurs. 
The borrower remains free, except for its contractual undertaking, to control 
as a sovereign what should be removed as far as possible from its grasp. 
Upon default, there is no means whereby the lender or any agency in its 
behalf can acquire control of what has been pledged and of which the obligor 
may even then decline to relinquish possession. It thus becomes impossible 
for such an agency to possess itself in that event automatically of the asset 
needed to maintain service and protect the lender. Whenever security is 
needed as against the default of the borrower, the asset pledged should, by 
the terms of the agreement, be safeguarded and rendered capable of appro- 
priate utilization. Arrangements which are lacking in this regard may prove 
dangerous for the lender. It should be observed, however, that the danger 
is likely to be due to the difficulty in making appropriate and necessary 
provision for the treatment of the particular type of asset pledged as security. 

It is not to be implied that pledges of future revenues may not be rendered 
a practical means of safeguarding the lender. In several instances they 


16 Such monopolies have been so utilized by both Japan and China. 
17 See Memorandum of American Peace Commission, at Paris, November 21, 1898, Moore, 


International Law Digest, I, 381, 384. 
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have been so utilized to its advantage. This has been due to the care taken 
to remove from the borrower during the life of the loan the control of the 
collection and expenditure of such revenues. Arrangements with the Do- 
minican Republic, with Nicaragua and Liberia, and under the governmental 
approval of the United States, are typical. Removal from the control of 
the borrower of the revenues pledged has been effected through the medium 
of a receiver or trustee authorized to fulfill the function of collecting and 
distributing for the service of the loan the funds designed to serve that pur- 
pose, and thus enabled to act without the special authorization of the 
borrower under various contingencies throughout the life of the loan. Such 
arrangements, it should be noted, have proved efficacious because the 
arrangements with the lenders have been conditioned upon or in pursuance 
of public conventions of the United States with the borrowers which, in 
consequence thereof, have accepted the protecting arm of the United States 
partly as a means of financial rehabilitation. 

In certain countries of other continents such as Serbia, there is seen an 
instance of the revenue-collecting function in the possession and control of 
the so-called Autonomous Administration of Monopolies at Belgrade, which 
is independent of the government, and maintains service on the external 
loans. Again, in Greece, the so-called International Financial Commission 
exercises a control over certain revenues assigned for the service of the ex- 
ternal debt. In Egypt the so-called Commission and Caisse de la Dette 
have served a like purpose. Each of these entities or agencies has been 
brought into being, or established or upheld through the unified action of the 
countries whose nationals were interested in external loans. It may be 
doubted, however, whether they suggest modes of procedure likely to appeal 
to American lenders contemplating loans to prospective borrowers on the 
American continents. It will be recalled that, in 1911, both President Taft 
and Secretary Knox intimated that the activities and methods of European 
creditors to protect themselves as against Honduras were considerations en- 
hancing the desirability of the United States-Honduran proposed loan conven- 
tion of that year, and which contemplated a collector general of customs nomi- 
nated by an American fiscal agent and approved by the President of the 
United States.'® 

Another aspect of the use of public revenues by way of security deserves 
attention. As has been observed, pledges thereof, and especially the trans- 
fer of the collecting function to foreign agencies, however valid, may give 
rise to practical difficulties in case the territory from which such revenues 
are specially derived undergoes a change of sovereignty. Even though 
sovereignty be retained by the borrower, local popular opinion may vigor- 
ously denounce the exercise of the revenue collecting function by a foreign 
fiscal agency, and that regardless of its efficacy in serving both borrower 
and lender. That opinion may challenge as an unlawful or unreasonable 


18 See United States Foreign Relations, 1912, pp. 555, 556, 559, 591. 
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infringement of the sovereignty of the borrower the method employed to 
safeguard the national revenues, or to maintain service on the debt.'® It 
is perhaps unimportant whether such contentions are sound or false. It is 
significant, however, that at times they have found sympathy in high 
official quarters in the United States. This circumstance raises the question 
whether increasing popular opposition to the lender and to acts designed for 
its protection is not to be anticipated as a normal consequence of the transfer 
of the control of public revenues when those acts manifest a relinquishment 
of functions of government commonly retained by independent states; 
and whether also such opposition may not serve to impair service or weaken 
the security. If such a possibility is reasonable and not remote, the pros- 
pective lender ought to anticipate it. As a result, it may conclude that the 
very provisions which serve to render pledges of revenue really advantageous 
as security are inherently dangerous, save under exceptional circumstances 
when the status of the borrower as a ward of the United States and the sanc- 
tion of the government of the latter unite in producing special safeguards. 
The pledging of public revenues as security presents, therefore, a dilemma. 
If those revenues remain under the control of the borrower there is insuffi- 
cient assurance that they will be applied for the service of the debt and the 
full benefit of the lender; if, on the other hand, they are surrendered either to 
the lender or to a trustee in its behalf, popular opposition may suffice to 
jeopardize the safety and success of the transaction however valid. 

The alternative is a mortgage the essential nature of which is familiar in 
America and England, and of assets which fairly lend themselves to hypothe- 
cation, without inspiring the contention that the transfer of control thereof 
betokens an improper delegation of power. In utilizing, however, the 
mortgage idea of theory, care must be taken, as in any case of hypotheca- 
tion, to protect duly the lender by processes clearly understood by the parties 
to the agreement. Some Chinese agreements have disclosed attempts of 
the parties thereto to express with exactness their understanding. Thus 
in one case a “specific and first mortgage” of a railway and equipment 
thereof was to be construed and treated as equivalent in purport and effect 
“to a mortgage customarily executed in England.” In another, a “first 
trust mortgage”’ upon certain railroads was to be executed “‘in accordance 
with the forms of the American law which are customary and usual in such 
cases to secure payment, etc.” Prior to the execution of the mortgage, 
the provisions of the agreement in respect thereto were to be “construed 
and treated as of the same purport and effect as a mortgage customarily 
executed and delivered in the United States to a trustee, for the purpose of 
securing loans to and bonds issued upon railway properties.”’ In still an- 


19 See, for example, the Manifesto of the National Congress to the Honduran People, signed 
by most of the deputies February 14, 1911, giving reasons for the action of the Congress of 
Honduras in disapproving the convention with the United States, signed January 10 of 
that year. United States Foreign Relations, 1912, p. 577. 
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other a “special guaranty” of the Chinese Government was to constitute 
a first mortgage on a railway. The lender, in case of default, was to have 
full power “‘to exercise all the rights accruing from this special guaranty 
according to the laws in force on this subject in the countries of Europe, 
such as Russia, France or England.” While these are steps in the right 
direction, they seem to fall short of the end desired. Whenever a mortgage 
is utilized as security, it is believed important that the agreement specify 
whether the title to property so encumbered is to be transferred to the mort- 
gagee or to a trustee in its behalf, or is to remain in the mortgagor. In an 
external bond agreement the understanding of the parties should be made 
clear. When title and control remain in the governmental mortgagor, 
difficulty may confront the lender in case of default, in causing the former 
to place within its reach the asset or the fruits thereof designed to safeguard 
it in such a contingency. It may be doubted whether the lender can be 
fully protected upon default, unless arrangement is made whereby at once 
upon that occurrence the lender or some agency in its behalf not only 
acquires the right, but also is enabled thereupon automatically, by virtue 
of what it already possesses, and without the further aid of the borrower, 
to utilize fully the benefits of the mortgage.?° Such freedom of action by 
the lender or an agency in its behalf is practically and usually incompatible 
with the retention of title and control by the borrower. In some instances, 
however, elaborate provision has been made to protect the lender (even 
where title remained in the borrower) by devices placing within its reach 
valuable assets connected with the property encumbered, such as title deeds, 
embracing a right of disposition in case of default. While the surrender of 
such documents to the lender or its agent may, according to the law of the 
particular borrower, serve to perfect the encumbrance or enhance the for- 
mality of the transaction, or restrain default by inducing fidelity to the under- 
taking, it hardly affords an equivalent to that kind of protection which, 
under the law prevailing in America, the lender habitually obtains as against 
a private borrower. Such protection is oftentimes the peculiar need of the 
lender to a foreign government from which security is demanded. 

The safety of the lender is better assured through the transfer of title and 
control over the mortgaged property to the lender as mortgagee, or to a 
trustee. As between these alternatives, the latter may at times appear 
advantageous. It is equitable to both parties; it enables an entity with 
representatives in the territory where the encumbered property is located 


*° Much less difficulty presents itself where the property pledged and relinquished to the 
possession of the lender or a trustee assumes the form of bonds or of shares of stock duly 
transferred to it, with a full power of disposition in case of default, and without necessitating 
further action by the borrower in that event. When the asset sought to be hypothecated 
consists of immovable property it is highly desirable and may, in the particular case, prove 
of utmost importance to place the pledgee in no less favorable a position. 

* This was effectively accomplished by the terms of a certain agreement negotiated in 
1920, between an American state and the lending banks. 
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to function and operate directly upon the occurrence of an event when its 
services are properly requisitioned; it tends to remove dangers of inter- 
ruption of service. If it is reasonable and lawful to encumber through 
a mortgage the particular property pledged as security, it is equally rea- 
sonable to utilize the services of a trustee for the success of the transaction. 
If the local laws present a definite obstacle, dangers of invalidity may compel 
abandonment of such an agency. If they do not, it is obviously desirable 
to place the trustee in a position where it may fully and freely conserve 
every asset constituting security, and thereby assist the borrower in the 
performance of its duties as such. To that end the question may present 
itself in a particular case as to the desirability of utilizing as trustee an en- 
tity strongly represented if not resident within the place where the security 
is located, especially if the latter be immovable property. 

Irrespective of the nature of the security given, it may be of concern to 
the lender that the proceeds of a loan be so conserved and so expended as 
either to increase generally the power of the borrower to repay interest and 
principal, or to enhance definitely by some specific means assurance of 
faithful service. Opportunity for so doing may not be apparent when funds 
are wanted for the general purposes of the borrower. Again, the known 
character and stability of the borrower may be such as to demand no ex- 
ternal watchfulness over its expenditures. On the other hand, where the 
purpose of a loan is for a particular outlay in a specified place, as, for ex- 
ample, an industrial development, the lender may be enabled, and may deem 
it necessary to provide through the terms of its agreement, that dangers of 
wastefulness or extravagance or cupidity be minimized or eliminated; and 
in some cases that the funds loaned be rendered productive of an income 
adequate for service. Devices appropriate to such an end are not open to 
practical objections oftentimes raised against certain forms of security. It 
is in no sense in derogation of the rights of the public borrower that the 
lender should exercise a degree of oversight or control over the expenditure 
of funds furnished by itself. Methods of so safeguarding the lender are 
various and familiar. A few may be noted. Where, for example, a loan is 
negotiated for the construction of a railway in the territory of the borrower, 
it may be of highest importance that the proceeds be deposited in a bank des- 
ignated by the lender and subject to withdrawal solely under warrants 
issued under the approval or inspection or oversight of the lender or its 
agent. In certain cases it may become important to have methods of ac- 
counting fixed according to an accepted standard and in a particular lan- 
guage, and perhaps under the management of an accountant of the nation- 
ality of the lender and to be appointed with its approval. Again, it may 
be highly desirable to provide for an audit by an auditing officer appointed 
with the approval of the lender. Finally, the entire matter of expenditure 
may need to be subjected not merely to the oversight of the lender, but to 
the actual control of some agency in its behalf, such as a trustee; or ar- 
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rangement may be required for service (at least contingently) out of the 
very proceeds of the loan. In a word, whenever unfamiliarity on the part 
of the borrower with European or Western civilization and the business 
methods thereof, or insufficient experience with large industria] develop- 
ments, or other kindred considerations so dictate, the conservation of 
the proceeds of the loan, in furtherance of the design of the parties, 
by the lender or a trustee must be regarded as beneficial to the interests 
of both parties to the transaction. The appropriateness of the method 
of conservation to be utilized in the particular case will depend largely 
upon the nature and record of the borrower. That requiring adoption 
may serve to harmonize conflicting equities, by establishing safeguards 
for the benefit of the lender, and by avoiding dangers of resentfulness to 
be anticipated from injury to the pride of the borrower.” 

By way of summary, the following points in relation to security deserve 
emphasis: 

First, if security is needed, it should, regardless of its form or nature, 
be placed, whenever possible, wholly beyond the reach of the borrower and 
within the control of the lender or a trustee. 

Secondly, except under special conditions rarely if ever present when the 
borrower is an independent state recognized for all purposes as a full-fledged 
member of the society of nations, the security should not assume a form 
such that utilization of it by the lender or a trustee involves the exercise of 
public functions locally deemed subversive of the sovereignty of the borrower 
and offensive to its national pride. 

Thirdly, some degree of control or oversight by the lender or a trustee 
of the expenditure of proceeds of a loan must operate, whenever agreed upon, 
to conserve the strength of the borrower and proportionately safeguard 
the interests of the lender. 


CERTAIN MISCELLANEOUS MATTERS 


A few miscellaneous matters merit attention. In order to eliminate 
dangers of conflicting interpretations, it is obviously wise to make pro- 
vision that one version of the agreement in a specified language be control- 
ling. To the same end it may be deemed wise to announce that the con- 
tract is to be construed as one concluded in pursuance of, and with a view to 
the operation of the laws of, a particular state. Controversy between the 
parties during the life of the loan should be anticipated; and especially issues 
concerning which agreement between them proves to be incapable of attain- 


* It may be observed that while no consideration can ever outweigh the value of a 
safeguard essential to the protection of the lender at all times during the life of the loan, an 
unnecessary precaution which roughly ignores the feelings of the borrower and is contemp- 
tuous of its pride is not likely to prove beneficial to the transaction or really advantageous to 
the lender. 

* Instances are numerous. 
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ment. To meet that contingency there should be arrangement for some 
mode of adjustment outside of the exclusive control of the borrower. The 
right of the lender to invoke and utilize in case of need the diplomatic inter- 
position of its own government should be appropriately acknowledged in 
case the borrower is known to be disposed to object to such procedure. 
The lender and its government should not be exposed to the contention of 
the borrower, under any circumstances, that diplomatic interposition is 
premature or unreasonable or at variance with common practice. A loan 
agreement may provide that in case of controversy, the issue shall be re- 
ferred to the Secretary of State for adjustment by him. 

The known approval of the government of the lender is of value, partly 
because of the removal of grounds of possible conflict between that govern- 
ment and the lender, should it become important for the latter to invoke the 
interposition of the former, and also because of the influence of such ap- 
proval and cooperation upon the mind of the borrower. Frequently Amer- 
ican lenders have voluntarily submitted the terms of proposed agreements 
to the Department of State. At times, as has been seen, American loans 
have been conditioned upon the cooperation of the Government of the 
United States.* Again, international banking arrangements between 
groups representative of several states have announced governmental under- 
takings to support those groups.* Recently, the Department of State 
has announced a desire that American concerns contemplating foreign loans 
inform it in due time of the essential facts and of subsequent developments 
of importance; and it has manifested a readiness to endeavor to say, in 
response to the inquiry of a prospective lender, in the light of information 
in its possession, whether or not there exists ground for objection to a pro- 
posed loan. Moreover, it has expressed belief that ‘in view of the possible 
national interests involved,” it should have opportunity of saying to the 
underwriters concerned, should it appear advisable to do so, that there is 
or is not objection to any particular issue.* The reasonableness of this 


*4 This was true in the case of a proposed loan to Honduras in 1911. 

*6 See, for example, Text of China Consortium Agreement of October 15, 1920, this Jour- 
NAL, January, 1922, Vol. 16, p.4. See also note of Secretary Hughes to Messrs. J. P. Morgan 
and Company, March 23, 1921, declaring that the principle of cooperative effort for the 
assistance of China, through the operations of the Consortium, had the approval of the 
Government. Pamphlet No. 40, Division of International Law, Carnegie Endowment for 
International Peace, p. 74. 

% See Department of State, Statement for the Press on Flotation of Foreign Loans, 
March 3, 1922. In this statement it was declared: “‘but it should be carefully noted that 
the absence of a statement from the Department, even though the Department may have 
been fully informed, does not indicate either acquiescence or objection. 

“The Department of State can not, of course, require American Bankers to consult it. 
It will not pass upon the merits of foreign loans as business propositions, nor assume any 
responsibility whatever in connection with loan transactions. Offers for foreign loans 
should not, therefore, state or imply that they are contingent upon an expression from the 
Department of State regarding them, nor should any prospectus or contract refer to the 
attitude of this Government.” 
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announcement ought to be apparent. It is due to the international and 
essentially public character of agreements arranging for the flotation of 
foreign public bonds in the United States, and to the direct effect of such 
transactions upon the economic and political relations of the United States 
with the governmental borrowers. American bankers are not likely to be 
blind to this circumstance or to be indisposed to act in harmony with the 
wishes of the Government. 
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THE EXTRADITION OF THE ASSASSINS OF THE SPANISH 
PREMIER DATO BY THE GERMAN REICH (FORT 
EXTRADITION CASE)* 


By Dr. METTGENBERG 
Oberregierungsrat in the Ministry of Justice of the German Reich 


In the evening hours of the 8th of March, 1921, the president of the 
Spanish Council of Ministers, Don Eduardo Dato, was assassinated as he 
was bound from the Senate for his home. From a motorcycle occupied by 
three persons, which followed the automobile of the Prime Minister, 
numerous shots were fired on the Plaza de la Independencia at the rear of 
the automobile, penetrating the wall and upholstery and wounding Dato so 
severely that he died upon entering the first aid station. The investigations 
soon showed that the act had been committed by members of the Sindicato 
Unico. As perpetrators of the deed especially Pedro Matheu, Ramén 
Casanellas Lluch, Luis Nicolau Fort and his wife Lucfa Joaquina Concep- 
cién were sought, but the competent authorities assumed that the number 
of participants was far greater. Pedro Matheu was soon seized on Spanish 
soil and arrested in Madrid. The traces of the remaining participants led 
by way of Barcelona over the national boundary into France, Germany and 
Russia. Warrants issued on March 24 and 26, 1921, and notices requesting 
apprehension given on August 1, 1921, did not at first achieve their purpose. 
In France, certain suspects were seized, but they had to be released upon 
expiration of the maximum period for preliminary arrest provided for in 
Article 7 of the French-Spanish extradition treaty of December 14, 1877. 
Ramén Casanellas Lluch had been warned by the premature publication of 
the arrest of accomplices and he had succeeded in escaping to the territory 
of the Russian Socialistic Federal Soviet Republic. On the other hand, 
the German police, supported by the Spanish, found in a suburb of Berlin 
Luis Nicolau Fort and his wife Lucfa Joaquina Concepcién, who had arrived 
from Paris under a false name on October 25, 1921, and had found refuge 
with supporters of the Communist Party. On October 29 they were tempo- 
rarily seized with a view to subsequent extradition under Article 9, para- 
graph 1, of the extradition treaty between Germany and Spain of May 2, 
1878. Other Spanish nationals also suspected of being implicated in the 
assassination of Dato, who were likewise taken into preliminary custody, 
were later released in accordance with Article 9, paragraph 2, of the German- 
Spanish treaty because the maximum period for temporary arrest expired 


* Translated from the German by Mr. E. H. Zeydel, of Washington, D. C. 
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without the arrival of a demand for extradition from the Spanish Govern- 


ment. 

Immediately after the temporary arrest of the married couple Fort, 
many indignant protests were raised in Germany and in Spain against the 
extradition of the prisoners to the Spanish Government. Especially the 
papers of the communistic party groups of Germany demanded the right of 
asylum for the fugitives in vociferous and violent articles. They all cul- 
minated in the assertion that the prosecuted persons were political refugees 
whose extradition was out of the question. For the legal consideration of 
the facts in the case these articles were of great value since they revealed 
how the fugitives and their party friends wished to have the assassination of 
Dato interpreted. Thus the Rote Fahne, the central organ of the Com- 
munist Party of Germany published in Berlin, wrote on November 3, 1921 


(No. 504): 

Never should the German proletariat permit the comrades Luis 

Nicolau Fort and Lucfa Joaquina Concepcién to be extradited to the 

Spanish hangmen. In the first place it has not been proved that the 

two Spanish comrades are guilty of the deed charged tothem. Buteven 

if they participated in the execution of the death sentence of the former 
Spanish Premier Dato, they shall not be extradited. 

Dato was responsible for the countless bloody deeds against Spanish 
workers that were perpetrated during his premiership. He was not 
only responsible for them, he was the soul of a terrible reign of terror 
against the Spanish proletariat, especially against the organized 
Spanish proletariat. 

Dato was not murdered; he was sentenced to death by decision of the 
organized Spanish proletariat. For the Spanish trades unions knew of 
no other solution; since they did not have the power to carry out a 
revolution, they opposed the terror of the government and the capital- 
ists with their own terrorism. 

Those who carried out the death’sentence against Dato acted out of a 
feeling of solidarity with the shamelessly oppressed and cruelly mal- 
treated Spanish proletariat. Their deed was a political one. 


In a protest meeting called by Berlin syndicalists it was stated on Novem- 
ber 

Premier Dato established a reign of terror such as even Spain had 
never before experienced. Acts of deportation, shooting and torture 
were committed without number. The shooting of Dato was an act of 
necessity on the part of Spanish proletarians driven to desperation. 


Again, on February 1 it was stated in the Rote Fahne (No. 54): 


. The shooting of Dato was a political crime which was 
provoked by the shameful deeds committed by the Spanish Government 
under the premiership of Dato against the Spanish proletariat. In such 
a case the Spanish-German treaty of extradition does not provide for 
the extradition of those implicated in the political offense. 


‘Compare Rote Fahne of Nov. 10, 1921, No. 512. 
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With these utterances of the German communists who took the side of the 
prisoners, the sentiments of their Spanish partisans, as communicated to 
Germany, agreed. The central office of the Communist Party of Spain in 
Madrid sent a letter on November 3, 1921, to the central office of the Com- 
munist Party of Germany? in which, after repeating the reasons alleged for 
the commission of the act, the following appeal was made: 


The Spanish Government demands the extradition of Nicolau and 
his wife. We know that the Communist Party of Germany will in- 
tervene strenuously in this matter. An immediate and decisive inter- 
vention on the part of the Communist Party of Germany might hinder 
the German Government from extraditing the accused to the Spanish 
Government. 

It is not an offense against ordinary law, it is a political offense. The 
laws of extradition do not apply to political offenses. 

The life of Nicolau and his wife, the freedom of many working 
comrades is in danger. You must save them. The Communist Party 
can act, it must act. Not only for reasons of solidarity, but also for 
political reasons which will have an important effect upon the develop- 
ment of the Communist Party of Spain. 


The National Confederation of Workers of Spain issued the following 
proclamation to all workers of Germany :* 


Comrades! The Spanish Government has had the German police in 
Berlin arrest our comrades, Luis Nicolau Fort and Lucfa Joaquina 
Concepcién, who are suspected of being the originators of the political 


attack against the Spanish Premier Dato. The Spanish Government 
immediately made a demand for extradition, in order that they might 
be sentenced in Spain. 

The German proletariat, the men with hearts and ideals, cannot 
permit such a violation of the international right of asylum for prole- 
tarian refugees by the democratic government. You must know, 
comrades of Germany, that for two years the organized proletariat of 
Spain is suffering from the same terrible White Terror as the Hungarian 
proletariat under the Horthy régime of violence. For two years our 
best fighters have been systematically murdered on the street when on 
their way home from work. By the thousands they are imprisoned, 
tormented, tortured in the prisons and police stations. 

We do not know whether the arrested comrades really took part in 
the attack against Dato. But even if they were the perpetrators, their 
act must be considered political, as an answer to the many hundreds 
and thousands of victims murdered by the reactionary Spanish Gov- 
ernment and the Spanish military. Workers, brothers in Germany, 
demand of the German Government that it shall not deliver the com- 
rades over to the executioner and the Spanish inquisitors. 


Meanwhile, the official treatment of the matter took its course. On 
November 7, 1921, the German Government received a request through 
diplomatic channels to extradite to the Spanish Government the Spanish 
nationals Luis Nicolau Fort and his wife Lucfa Joaquina Concepci6én, who 


? Reprinted in the Rote Fahne of Nov. 13, 1921, No. 521. 3 Ibid., No. 506. 
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had been taken into preliminary custody. The request for extradition was 
based upon a warrant of the examining judge in Madrid, dated March 26, 
1921, which contained the charge of murder against Fort in the sense of 
Article 418 of the Spanish Penal Code of June 17, 1870, and, with regard to 
his wife, the charge of participation in the murder. Besides this, the 
warrant contained a description of the more detailed circumstances of the 
assassination of Dato. 

The Spanish Embassy in Berlin supplemented these documents by point- 
ing to the many newspaper utterances against extradition of the fugitives 
and using them as evidence of the necessity for their extradition. It em- 
phasized the fact that Premier Dato was not murdered in the course of 
political disturbances of any kind, but that the assassination must rather be 
interpreted as a terroristic act of revenge. In Catalonia, it stated, the 
syndicalists had murdered hundreds of employers within half a year. Fur- 
thermore, when the originators of such assassinations had been arrested, 
they murdered, a few days later, the officials who had taken part in the 
arrest. They then murdered the judges who dared to sentence a perpetrator, 
and had also threatened the governors of the provinces with the same fate. 
The murder of the Premier, the embassy declared, was a link in the chain of 
these acts of violence, and it, too, had solely the purpose of intimidation. 
Besides, the embassy thought it incomprehensible that certain newspapers 
in Germany should describe the condition of the workingmen in Spain as 
desperate and Dato as their enemy, for it was stated that in Spain the greater 
part of the laboring class decisively turns its back upon the machinations 
of the syndicalists, and that in part the laborers have even of their own 
accord taken it upon themselves to proceed by means of self-help against the 
terrorism of the Sindicato Unico. The embassy asserted that Dato, as 
Minister of the Interior and later as Prime Minister, especially furthered 
social legislation in Spain. In the memorial address delivered at his grave 
it was rightly emphasized how tragic it was that Dato, who placed his energy 
particularly at the service of the working population, was murdered with 
gross ingratitude by men who counted themselves as members of the working 
class. 

From the legal point of view, the embassy pointed out that the German- 
Spanish extradition treaty did not make political crimes susceptible to 
extradition. Formerly political crimes were conceived as crimes which were 
inspired by a political movement. Nowadays the theories first recognized 
in Belgium are followed, according to which political crimes are those di- 
rected against a political institution as such, as the existence or security of 
the state, representatives of the sovereignty of the state or political rights 
of the citizens. According to the Spanish penal laws, murder is not treated 
as a political crime, regardless against whom it is committed. To be sure, 
& non-political crime may be connected with an essentially political crime 
and it is then treated as a so-called connected crime, just as the essentially 
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political crimes. But in the case of Dato’s assassination we have an isolated 
crime having no connection with a political act. At any rate, it cannot be 
said that the extradition is legally inadmissible if such a connection is 
nevertheless assumed. Rather is extradition justified in this case because 
of the special seriousness of the crime. The real character of the deed is 
described by the expression “‘social”’ or ‘‘anarchistic crime.” It is one of 
those deeds aiming at the forcible destruction or revolution of present 
human society, and hence opposed to every form of government. 

For the practise of extradition among the states, the embassy continued, 
such deeds are increasingly considered as common by the writers on inter- 
national law (Bluntschli, Martens, Wahlberg, Kohler, Seuffert, Lammasch, 
Langhard, Garraud, Vidal, Diena). The practise of the English and Swiss 
courts has accepted these views. In state treaties, too, extradition of 
anarchistic criminals has recently been stipulated in a number of instances 
(e. g., Articles 2 and 13 of the draft of a treaty drawn up on January 28, 1902, 
at the Second Pan American Conference in Mexico; Article 4 of the extra- 
dition treaty between Spain and Cuba of 1905; Article 3 of the extradition 
treaty between the Central American States of December 20, 1907; Article 3 
of the extradition treaty between the German Empire and Paraguay of 
November 26, 1909; Article 3 of the extradition treaty between the German 
Empire and the Ottoman Empire of January 11, 1917.) 

The counsel for the fugitives declared their extradition to be inadmissible. 
This declaration relied especially on Article 6, paragraph 2, of the German- 
Spanish extradition treaty, which reads: 

An attack against the head of a foreign government or against mem- 
bers of his family shall be considered neither as a political offense nor 
as one connected with such an offense, if such attack bears the character 
of homicide, murder, or poisoning. 


The Spanish Premier, it was said, could not possibly be considered as the 
head of a foreign government. The exception provided in the treaty is, 
therefore, not applicable in the present case. The assassination of Dato 
must consequently be considered a political offense. Counsel also sub- 
mitted an expert opinion of Dr. Hans Wehberg taking the point of view that 
the extradition of the prosecuted persons was legally inadmissible. Weh- 
berg argued that the attack upon Dato aimed to shake the authority of the 
Spanish state and that the participants endeavored to overthrow the con- 
stitution of Spain. Extradition can therefore be contemplated only if the 
theory is adopted that anarchistic crimes should never be considered political. 
But this theory has hitherto been strongly opposed in Germany. Nor has 
it been sufficiently adopted as yet in other places to warrant its incorporation 
into international law. The fugitives should, therefore, as political offenders, 
enjoy the right of asylum.‘ 

4 This expert opinion is published in the weekly periodical Der Sozialist, Vol. 8, nos. 8-9, 
p. 144. 
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From the very beginning, the German parliaments showed a lively interest 
in the question of the extradition of the Dato assassins. Especially in the 
Reichstag, the ministers concerned were given occasion to express themselves 
on the various questions which stirred the public. As early as November 5, 
1921, a few days after the preliminary arrest of the fugitives, several members 
of the Independent Social Democratic Party and the Communist Party of 
Germany in the Reichstag submitted the following question to the govern- 


ment. 

The syndicalists Fort and Concepcién, prosecuted by the Spanish 
Government, have been taken into custody by the political department 
of the Berlin police. 

According to press despatches from Madrid, the Spanish Government 
has already made a request for extradition. According to Berlin press 
reports, there are “doubtful points” in the minds of officials with re- 
gard to the German-Spanish extradition treaty. 

From the text of this treaty it appears clearly that in formal law there 
is not the least occasion for extraditing the two syndicalists. 

Is the German Government willing to order the release of the two 
syndicalists? 


The German Government made the following oral declaration on Novem- 
ber 18.° 


The German Government immediately passed the request for 
extradition presented by the local Spanish Embassy to the Prussian 
State Ministry. The latter is at the present time engaged in studying 


the case. As long as this examination is pending, a release is out of the 
question. 


On December 22, 1921, a Social Democratic delegate of the Reichstag 
inquired of the German Government.’ 


According to newspaper reports, it is intended to extradite to the 
Spanish Government the Spaniards charged by the Spanish Govern- 
ment with participation in the assassination of Premier Dato. 

Are these reports true? 

How does the German Government plan to justify the extradition 
of these political offenders? Has it, assuming the correctness of the 
report, taken steps to hinder a punishment of the extradited persons 
which would be opposed to the feelings of large elements of the people in 
Germany? 

A written reply is sufficient. 


The Foreign Office did not answer until March 1, 1922, when it made 
the following communication:® 


The request of the Spanish Government for extradition of the two 
Spanish nationals Nicolau Fort and Joaquina Concepcién, prosecuted 
for participation in the assassination of the Spanish Premier Dato, was 


* Printed documents of the Reichstag, 1920-21, No. 2929. 
* Stenographic Reports, p. 5065. 
’ Printed documents of the Reichstag, 1920-21, No. 3278. 8 Tbid., 1920-22, No. 3741. 
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based on Article 1, No. 1, of the German-Spanish extradition treaty of 
May 2, 1878 (Imperial Law Gazette, p. 213). 

The request was acceded to after a detailed examination of the facts 
of the crime charged against the fugitives had shown that none of the 
exceptions provided for in the treaty which exclude extradition apply 
to the case. In this connection, attention may be called to the ex- 
haustive statements of fact and law made by the Minister of Justice 
in the Reichstag sessions of February 23 and 24 in the discussion of the 
budget of the Ministry of Justice. 

Accordingly, the extradition could not be made dependent upon any 
restricting conditions. But upon communication of the granting of the 
extradition, it was expressly declared to the Spanish Embassy that it is 
the urgent desire of large elements of the German people that a possible 
death sentence pronounced against the extradited persons should not 


be executed. 


As a matter of fact, the extradition of the married couple Fort was granted 
by the German Government in the middle of February, 1922, and carried 
out by the Prussian Government. The French Government had already 
previously sanctioned the transit of the prosecuted persons through French 
territory. Consequently, the conveyance to Madrid took place by way of 
France. Shortly before the discussion of the budget of the Ministry of 
Justice this had become known to the public. In the Reichstag a deputy 
of the Communist Party excitedly demanded that the government should 
justify the extradition immediately and that the Reichstag should forthwith 
express its opinion with regard to the extradition. The Minister of Justice 
declared himself ready to discuss the extradition of the two Spaniards in 
connection with the debates on the budget of his ministry. 

The deputies who spoke on the budget on February 23 and 24, 1922, dis- 
cussed the extradition case in more or less detail. The Majority Socialist 
leader declared that the extradition was not in keeping with the expectations 
of his party friends, but that he would refrain from criticism until he knew 
for what reasons the government reached this regrettable decision, namely, 
of refusing the right of asylum to the Spaniards. The speaker of the Inde- 
pendent Social Democratic Party, who had acted as counsel for the pros- 
ecuted persons, made a strong protest against the extradition. He declared 
that the government had disregarded the legal scruples arising against the 
extradition out of the German-Spanish treaty; that it had ignored the expert 
opinion of Dr. Hans Wehberg and the demonstrations of protest made by 
the socialist workingmen; that even the party friends of the Minister of 
Justice disapproved of the extradition; that it is imperative that a German 
law should define the conditions of extradition. Before the close of the 
session, the Minister of Justice made the following declaration, as he had 
announced he would:® 

The right of asylum, the eminent right of the state to offer prosecuted 
persons a place of refuge, must be especially sacred to a democratic 


* Stenographic Reports, p. 6042. 
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republic in which persons previously prosecuted are themselves mem- 
bers of the government. The German Reich must feel most scrupu- 
lously bound to preserve its right of political asylum, but it must feel 
no less bound to observe most scrupulously its contractual obligations, 
in order to prove that, for the German Reich, treaties, including extra- 
dition treaties, are not scraps of paper, especially at the moment when 
it is about to draw from a similar legal situation consequences identical 
to those drawn by Spain with regard to us, namely in the question of the 
extradition of the Erzberger murderers. 

In this extradition we are unfortunately dealing, not with a question 
of human sympathy and still less with a question of politics. We are 
dealing with a question of law, of a binding treaty, of international good 
faith. Allow me to present to you very calmly and objectively the 
legal situation. 

The extradition took place on the basis of the German-Spanish 
extradition treaty of 1878, the 6th article of which reads: 

“The provisions of the present treaty are not applicable to such per- 
sons as have become guilty of any political crime or offense. A person 
who has been extradited for a common crime or offense shall therefore 
in nocase . . ._ be tried or punished in the state to which he has 
been extradited for a political crime or offense committed by him prior 
to the extradition, nor for an act connected with such a political crime 
or offense.” 

Hence you see that the exception to the duty of extradition covers 
two groups of cases, on the one hand political offenses, and on the other 
hand offenses connected with such political offenses. 

The political offenses, the first group, must be interpreted in the 
narrow sense of this definition. Political offenses in this narrower sense 
are offenses committed directly against the state, such as high treason, 
treasonable crimes, hostile acts against friendly states. (Interruptions 
on the extreme left: Where do you get that? Where is that written?).— 
I shall reply to you presently; it will appear from the connection.—It 
would be useless to mention the connected deeds beside the political 
offenses if these political offenses were to be understood in a broader 
sense, so that the latter would include the former. 

We now come to the second group of acts, those connected with a 
political crime or offense. The question arises: where is the political 
crime or offense with which the deed of the alleged murderers of Dato is 
connected? Where is the actual or planned crime of high treason of 
which this murder forms a part? According to the description which 
not only the Spanish Embassy, and in connection with it the German 
Embassy, but also the communist press has given, we are not concerned 
with a deed which is a direct or indirect preparation for a definite crime 
of high treason, but a deed which, to be sure, was committed for a 
political motive, for the motive of political revenge, but not for a political 
purpose. Connected deeds are only such deeds as serve the purpose of 
a political crime, whether this crime be actually carried out or merely 
planned. (Repeated interruptions at the extreme left). 

Ladies and Gentlemen, I have the notion that these juridical ex- 
planations by me, who during my short incumbency as minister have 
already gained quite a reputation among you as a reactionary, are not 
making any particular impression upon you. But allow me to refer 
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to a scholar of the importance of colleague Schiicking, whose authority 
must be unimpeachable for you, too. 

Now a little while ago someone interrupted me by mentioning the 
expert opinion of Dr. Wehberg, whom I esteem highly. But this 
opinion misses the decisive question entirely. It endeavors to show 
that not every anarchist and every assassin should be extradited; in 
other words, it argues against a point of view which does not form the 
basis of our conception at all. The whole argument of Wehberg, who 
stands alone with his point of view, disregards our point of view entirely. 

Ladies and Gentlemen! I readily admit that the result which the 
government had to reach is exceedingly regrettable not only for humane 
but also for juridical reasons. Let us express it drastically. If these 
alleged assassins of Dato had gone further, they would have fared better. 
If their deed had appeared to be part of a conspiracy of high treason, 
their extradition would have been impossible. But since their deed 
was not the realization of a developed treasonable intent, and conse- 
quently not a deed connected with a political offense, the extradition 
had to take place. 

Precisely this case will give us occassion to revise our laws of extra- 
dition. An extradition law is already in preparation which endeavors 
to define the conception of a political offense and on which our future 
extradition treaties will have to rely and on the basis of which the 
existing extradition treaties may be revised. 

An unbending law has obliged us to extradite the alleged assassins of 
Dato. But we have endeavored to emphasize the principles of hu- 
manity as far as possible, over and above the rigid demands of the 
treaty. The solemn wish of the government has been expressed to the 
Spanish Ambassador that a possible death sentence against the two 
Spaniards may not be executed. I believe that that is not only the 
wish of the government, but also the desire of large elements of the 
German people, who condemn the murder, regardless of the causes for 
which it may have been committed, as far as it is not connected with a 
willingness for self-sacrifice, but who do not wish to see those who 
commit a crime because of their conviction, no matter how misguided 
this conviction may be, placed on a par with common murderers. 


On the following day the discussion of the budget of the Ministry of 
Justice was continued. Again many of the speakers touched upon the 
extradition case. The deputy of the Centre Party was of the opinion that 
the legal explanations of the Minister of Justice were not open to any justified 
objections. The speaker of the German Democratic Party also declared 
the statements of the Minister to be correct. On the other hand, the 
deputies of the Communist Party opposed the speech of the Minister. 
Deputy Dr. Herzfeld said among other things:'° 


The German-Spanish extradition treaty stipulates in Articles 1 and 2 
the crimes and offenses, common crimes and offenses, on account of 
which extradition may take place. In Article 6 we read: 

“The provisions of the present treaty are not applicable to such 
persons as have become guilty of any political crime or offense.” 


19 Stenographic Reports, pp. 6072-73. 
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And furthermore the article says that the treaty is not applicable to an 
act connected with such a political crime or offense. But then comes 
the paragraph which the Minister of Justice failed to read to us, but 
which in my opinion is the decisive passage of this treaty with regard 
to political offenses. Paragraph 2 of Article 6 provides: 

“An attack against the head of a foreign government or against 
members of his family shall be considered neither as a political offense 
nor as one connected with such an offense, if such attack bears the 
character of homicide, murder, or poisoning.” 

Here then the murder of the head of a foreign government and of the 
members of his family is mentioned, and it is provided that such a 
murder shall not be regarded as a political offense. 

That is the so-called criminal attempt clause which the potentates 
had written into the treaties for each other in order to protect them- 
selves and their families. But when this was written into the treaty 
there was no doubt that it was a prerogative of the heads of the mo- 
narchical governments at that time in Prussia, Germany and Spain and 
that, on the other hand, the murder of a prime minister, as is involved 
in the present case, is to be regarded as a political offense, if it was 
committed for political reasons, and should not lead to extradition. 

To be sure, I am aware of the fact that there are German professors 
who interpret the conception of a political offense in the same manner 
as the Minister of Justice. He told us that political offenses are only 
such offenses as are aimed directly against the state itself, such as high 
treason and treasonable crimes, and that political deeds are only such 
deeds as were committed for political reasons. But there are other 
interpretations to the effect that a political crime is one committed for 
political motives, that is, where the subjective trend of the will is the 
decisive factor. Such opinions are also held, and it is certain that the 
restriction of the conception of a political crime, as defined by the 
Minister of Justice, originated in the old monarchy. When the reaction 
had made progress, when the ground of politics became increasingly 
unsafe not only in Germany but elsewhere, when the rulers felt them- 
selves ever more endangered, the conception of political crimes was 
interpreted ever more narrowly and the interpretation was found which 
the Minister of Justice has now given. But today the Minister of 
Justice used an expression which I would wish he had applied to this 
matter. He said that it is the duty of law to interpret legal « oncepts 
in accordance with the living development of things. If we overthrew 
the old monarchy, if we have had a revolution, if the revolutionaries 
have become the government, then I think it is the duty of the Minister 
of Justice, a representative of a once revolutionary party, to revise 
these old conceptions in accordance with the new times, to interpret the 
conceptions according to things as they are, and not, as was done in 
the old pre-revolutionary days, to hold down the revolutionaries and to 
protect the monarchies against revolutions, as is being done in this case 
by the extradition of the Spaniards. 

The Minister of Justice has told us that fidelity to the treaty binds 
him to give this interpretation. I ask: where in this treaty is there 
anything about the interpretation given by the Minister of Justice? 
Not a word of it! It is a principle of international law that the in- 
terpretation must be given by the requested state—the Minister of 
Justice knows that better than I do—and not by the requesting state. 
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If the German Reich is requested to deliver revolutionaries over to 
a counter-revolutionary government, it is the duty of the republican 
democratic government in Germany to interpret this conception as 
befits a democratic republican government and not as an old counter- 
revolutionary government does. Mr. Minister of Justice, how can you 
be surprised that our judges are anti-republican if you yourself are at 


the head of this tendency? 


The Minister of Justice replied to this: 


Deputy Dr. Herzfeld has represented the extradition of the alleged 
murderers of Dato as a class judgment for which the Minister of Justice, 
and the Minister of Justice alone, is responsible. Let me emphasize 
that this extradition rests on a much broader basis. I should like 
to clear up the question of competency, especially because it has given 
rise to great misconceptions in the press. 

The responsibility for granting the extradition is borne by the Ger- 
man Government, the responsibility for carrying out the extradition, 
by the Prussian Government. The German Government and Prussian 
Government were agreed in the question of extradition. In the Ger- 
man Government the Foreign Ministry attended to the correspondence, 
while the Ministry of Justice supplied the legal advice. 

Now for the interpretation which deputy Dr. Herzfeld has given the 
extradition treaty. He relied upon the last paragraph of Article 6 
of the treaty of extradition: 

“‘An attack against the head of a foreign government or against 
members of his family shall be considered neither as a political offense 
nor as one connected with such an offense, if such attack bears the 
character of homicide, murder, or poisoning.” 

Would Deputy Herzfeld really deduce from this that all other murders 
beside those of a head of a state shall be considered political? The 
logical deduction from this clause is merely that other murders may be 
political or they may not be political. That is, there follows that very 
question, namely whether or not the conception of a political offense is 
involved, which I discussed in the previous session. 

Colleague Herzfeld is also mistaken if he believes that in Switzerland 
and in England such an extradition would be quite impossible. Pre- 
cisely such extraditions have taken place in Switzerland and in England. 
In Switzerland one of the accomplices in the assassination of King 
Humbert was extradited to Italy, although Switzerland does not possess 
the Belgium criminal-attempt clause, although Switzerland quite 
generally excludes extradition on account of political crimes; and 
similarly the anarchist Meunier was extradited by England for two 
bomb plots which he had carried out in Paris. 


In connection with these discussions, the Communist Party introduced 
the following resolution in the Reichstag: * 


The Reichstag is requested to resolve: 
The murder of the Spanish Premier Dato, of which the Spaniards 


Luis Nicolau Fort and Lucia Joaquina Concepcién are accused, is a 


1 Stenographic Reports, p. 6077. 2 Ibid., pp. 6055, 6071, 6085, 6126. 
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political act in the sense of the German-Spanish extradition treaty of 


May 2, 1878. 
The Reichstag requests the Chancellor of the Reich to cause the Prus- 
sian Government to rescind the extradition of the aforementioned Span- 


iards.¥ 


The resolution, on the two paragraphs of which separate votes were taken, 
was defeated. That ended the discussion of the matter in the Reichstag. 

The debates on the case in the Prussian Diet were no less heated. As in 
the Reichstag, the members of the Communist Party here, too, put the 
following question as early as November 3, 1921:“ 

According to press reports, the Berlin police has arrested two Spanish 
nationals, Luis Nicolau Fort and Lucfa Joaquina Concepcién, who are 
alleged to be murderers of the Spanish Premier Dato. It is said that 
the government has the intention of extraditing these two alleged 


murderers. 

Is the Ministry of State aware of the fact that the assassinated Dato 
caused thousands of Spanish workingmen to be executed for political 
reasons and that the attack against Dato must be considered a purely 
political offense? 

Is the Ministry of State prepared to release immediately the two 
arrested Spaniards and not to grant a request of Spanish justice for 
their extradition? 


The representative of the Prussian Ministry of State thereupon declared 
on February 14, 1922," that certain points must still be cleared up and that a 


final answer cannot yet be given. On February 23, 1922, the day on which 
the matter was also discussed in detail in the Reichstag, it became known 
that the extradition had meanwhile taken place. Therefore the Communists 
and Independent Social Democrats introduced the following resolution in 
the Prussian Diet:"* 

In spite of the fact that it was not obliged to do so, the Prussian 
Ministry of State has extradited the Spanish nationals Luis Nicolau 
Fort and Lucfa Joaquina Concepcién, falsely accused of the murder 
of the Spanish Premier Dato. The Ministry of State has thereby 
become guilty of a serious violation of international hospitality and 
degraded itself to the position of an accomplice of murderous Spanish 
justice. 

The Diet is requested to resolve: 

The return of the Spaniards Fort and Concepcién shall be demanded, 
regardless of where they may be at the present time. After their return 
they are to be released immediately. 


The immediate discussion which was demanded of this resolution, which 
was not on the order of the day, could not take place on the same day be- 


4% Printed documents of the Reichstag, No. 3624. 

4 Printed documents of the Prussian Diet, No. 1362. 
‘6 Stenographic Reports, p. 6798. 

16 Printed Documents of the Diet, No. 2190. 
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cause there was opposition to it.” On the following day, too, the discussion 
was adjourned.* Hence the extradition case was not discussed in detail 
in the Prussian Diet until March 6 and 7, 1922. The declarations which the 
Minister of Justice had made with regard to the matter in the Reichstag 
were known to the speakers. The deputies who spoke wished to know 
above all to what extent the Prussian Government had cooperated in the 
extradition. Furthermore the Communist and Independent Social Demo- 
cratic parties had amplified their resolution for the return of the prosecuted 
persons as follows: 

The Diet is requested to resolve: 

The Ministry of State is requested to forbid Prussian officials to 


accept in whole or in part the reward offered by the Spanish Govern- 
ment for the arrest and extradition of the Spanish nationals Fort and 


Concepcién. 


On March 6 the Prussian Minister of the Interior made the following 
declaration in the name of the Prussian Government:”° 


The Prussian Ministry of State did not make any decision in the 
question whether the extradition of the Spanish nationals Fort and 
Concepcién for the murder of the Spanish Premier Dato should be 
granted. The Ministry of State was rather of the opinion that, whereas 
the rights and duties involved in the treaty of extradition concluded 
with Spain on May 2, 1878, affect not Prussia but the Reich alone, the 
Reich must decide whether in the present case it considers the duty of 
extradition to be incumbent upon it on the basis of the extradition 
treaty. Since the Minister of Justice of the Reich in a detailed legal 
opinion has declared that this obligation exists, and since the Govern- 
ment of the Reich has by resolution taken the same point of view, there 
was no reason for the Prussian Government to oppose the request for ex- 
tradition. It has acceded to the request in the conviction that thereby 
it was assisting the Reich in the observance of international treaties 
and in the pursuance of a definite, consistent foreign policy. 


In the course of the further discussion, the member of the Deutsche 
Volkspartei, the former director of the legal division of the Foreign Office, 
Dr. Kriege, spoke on the question of the extradition. He said among other 


things 

My party, like the Government of the Reich and the Prussian Govern- 
ment, takes the attitude that the question of extradition could be con- 
sidered only in accordance with legal points of view, exclusive of all 
political considerations. ‘That is, the two governments had to deter- 
mine whether the Spanish murderers had to be extradited on the basis 
of the contractual obligations assumed by Germany. 

There can be no doubt that the casus of extradition was ‘present if 
the murder originated from political motives but by its nature was 


17 Stenographic Reports, p. 7457. 18 Tbid., p. 7536. 
19 Printed Documents of the Diet, No. 2239. 
2° Stenographic Reports, p. 7713. 1 Ibid., p. 7713. 
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characterized as an act of revenge. For in this case the deed was not 
intended to further any political aims lying in the future, but rather 
was it the sole purpose of the deed to get revenge for the past conduct 
of the Premier. Now such deeds of revenge are characterized, not as 
political offenses, but as common crimes or offenses. That we are in 
fact dealing with an act of revenge follows not only from the declara- 
tions of the Spanish Government, but also, as the Minister of Justice 
has declared, from the statements of the communist press itself, which 
expressly traces the murder of the premier to his attitude toward the 
communists and describes it as an act of retribution. But in view of 
these facts which, according to the conscientious examination of our 
government, must be assumed to exist, the extradition could not be 
refused, bearing in mind our contractual obligations. 

It must also be remarked that the French Government apparently 
takes the same point of view. Otherwise it would have been unable to 
consent to the conveyance of the murderers through its territory, for 
which in general the same prerequisites hold as for extradition. 


Similarly as in the Reichstag, the resolutions of the radical parties of the 
left were defeated in the Prussian Diet.” That ended the official German 
treatment of the matter, at least for the time being. 

Up to the present time the German Reich does not possess an extradition 
law. As the Minister of Justice announced in the Reichstag, however, a 

yerman law of extradition is in preparation. But for the present, extradi- 

tion in the German Reich is regularly a purely administrative matter. 
The highest administrative authorities decide without recourse to the courts 
whether a requested extradition shall be granted or not. In this they are 
not bound by existing treaty obligations and, as far as there are no consti- 
tutional obstacles, they may also grant extradition without a treaty or by 
exceeding the treaty obligations. The reasons which are decisive in in- 
dividual cases for granting or refusing the extradition are generally not made 
public. In the present case, however, as a consequence of the parliamentary 
discussions, scholars and critics have abundant material at their disposal. 
In the past, too, individual extradition cases in Germany have stirred up 
feeling and led to fruitful political discussions. But the Fort case differs 
from these essentially in that here for the first time the German authorities 
through their highest responsible officials informed the parliaments with 
detailed legal data as to the measures taken by the government. That in 
the extensive partizan exploitation of the case in the Reichstag and Diet, the 
discussions often missed the real point at issue, was natural. Many of the 
speakers did not see, or did not want to see, that it was not a political or 
even partizan question, but that it concerned exclusively points of law of a 
most disputed and complicated nature. 

Thus we must explain the repeated references to the allegation that Fort 
and his wife did not commit the deed of which they were accused, that the 
real perpetrators were in custody in Spain or in safety in Russia, and that 


2 Stenographic Reports, p. 7760. 
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the extradition was inadmissible as long as the Spanish Government did not 
submit proof that the fugitives were involved in the assassination of Dato. 
These arguments disregarded the fact that in the general extradition pro- 
cedure between the German Reich and Spain the question is not examined 
whether the fugitives are guilty of the deed on account of which extradition 
is requested. The basis of the request for extradition is the judicial warrant 
submitted through diplomatic channels and thus having all possible guaran- 
tees of being genuine. The German authorities were not competent to 
examine on their own accord whether the warrant against the fugitives was 
based on facts. The question Whether the prosecuted persons were guilty 
of the act of which they were accused had to be disregarded entirely. 

In other respects, too, the legal circumstances were misunderstood. It 
was assumed by many that the so-called criminal-attempt clause contained 
in the German-Spanish extradition treaty in Article 6, paragraph 2, was of 
material importance for the decision of the case. Deputy Dr. Herzfeld, for 
instance, in his remarks reproduced above, thought he could reproach the 
Minister of Justice for having disregarded the criminal-attempt clause. 
In fact he directly asserted that the inadmissibility of the extradition of the 
Fort couple followed from this clause. The reply of the government clears 
up this legal aspect of the case. The criminal-attempt clause is a limitation 
of political asylum. In the case of certain serious crimes against the head 


of a foreign government and the members of his family it is generally pro- 


vided that they are not political, that they are in every instance subject to 
extradition. The murdered Premier Dato was not the head of the govern- 
ment in the Kingdom of Spain. Hence the criminal-attempt clause was not 
applicable in the present case. The exception made by this clause to the 
rule of political asylum goes just as far as it purports to go. It cannot be 
used for the conclusion that the murder of a minister, since this is not men- 
tioned, or any murder other than that of the head of a state, must be con- 
sidered political. 

Finally, all the discussion on the extradition of anarchistic criminals was 
beside the point. The German-Spanish extradition treaty contains no 
anarchist clause, as is contained in some more recent treaties of the German 
Reich. Nor do any special agreements exist with the Spanish Government 
on the treatment of offenses which are to be considered anarchistic. Neither 
can it be claimed that the law of extradition of the civilized states has taken 
such a uniform stand with regard to anarchistic crimes that a recognized 
rule of extradition has been developed from it which would have to be ob- 
served by the German Reich and Spain. The constructions of the various 
states, as shown by their practise of extradition, are still too divergent for 
this. Consequently it could not be deduced from the assertion that the 
assassination of Dato was an anarchistic crime that the deed was not a 
political offense. Rather was it logical to deduce that, even as an anarchis- 
tic deed, the deed was subject to the general rules and might be political or 
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common, depending upon its essential character. Therefore, it was neces- 
sary to examine the facts of the case and to give the deed the character 
assigned to it by the German-Spanish treaty. 

As a result of the statements of the Government of the Reich and of 
the Prussian Government, two principles can be laid down: 

1. The deed charged to the fugitives by the Spanish Government does not 
belong to the class which is not subject to extradition according to Article 6 
of the German-Spanish extradition treaty. 

2. The consent for extradition is, according to the German Constitution, 
incumbent upon the Government of the Reich, not upon the Prussian Gov- 
ernment. 

Let us discuss each of these principles to some extent. 

The provisions of the extradition treaty between the German Reich and 
Spain essential for a study of the legal question are as follows: 


Article 1, paragraph 1: 

The high contracting parties bind themselves by the present treaty 
to extradite to one another in all cases admissible according to its 
provisions, those persons who, on account of one of the punishable acts 
mentioned hereinafter, committed in the territory of the requesting 
state and punishable there, have been condemned or indicted or cited 
for judicial examination, whether as perpetrators or accomplices, and 
are sojourning in the territory of the other party, to wit: 1. on account 
of homicide or murder, . 


Article 6, paragraph 1: 

The provisions of the present treaty are not applicable to such persons 
as have become guilty of any political crime or offense. A person who 
has been extradited for one of the common crimes or offenses mentioned 
in Articles 1 and 2 shall accordingly in no case be tried or punished in the 
state to which he has been extradited for a political crime or offense 
committed prior to the extradition, nor for an act connected with such a 
political crime or offense, nor on account of a crime or offense not pro- 
vided for in the present treaty; except in case the person in question 
after having been either punished for or definitely acquitted of the 
crime or offense for which he was extradited, remains in the country for 
three months, or, after leaving it, returns again to it. 


The history of the genesis of the Spanish-German extradition treaty shows 
that the German and Spanish Governments used as a basis for the negotia- 
tions the German-Belgian extradition treaty of December 24, 1874. The 
text of the treaty provisions shows that to a great extent it is identical with 
its model. In particular, the articles here mentioned are absolutely 
identical with the corresponding provisions of the German-Belgian treaty. 
In the matter of interpretation, we shall have to revert to this older treaty, 
which is governed principally by Belgian legal conceptions. The extent of 
political asylum in Article 6 of the treaty can, therefore, be determined only 


* Printed documents of the Reichstag, 1878, No. 252; Stenographic Reports, 1878, p. 1429. 
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by taking into consideration the Belgian law of extradition. The manner 
in which political asylum arose and developed in Belgium has been described 
with unsurpassable accuracy by the late Ferdinand von Martitz in the 
second part of his Internationale Rechtshilfe in Strafsachen (1897). His 
masterly exposition gives a clear picture of the Belgian legal conception and 
offers a safe basis for the interpretation of Article 6 of the German-Belgian 
and German-Spanish treaties required in this case. The result is briefly as 
follows. 

The sphere of offenses not subject to the obligation of extradition includes, 
in the first place, the crimes and offenses which are political by their nature. 
They are—without regard for the motive or purpose of the perpetrator— 
such offenses as are directed against a political possession in law. They can 
usually be found in the penal codes of the states without great difficulty, 
even though they are not expressly defined therein as political offenses. 
German law, in agreement with the motives of the draft of a penal code 
for the North German Confederation,™ considers the following to be by their 
nature political offenses: high treason, treasonable crimes, hostile acts 
against friendly states, criminal acts directed against citizens’ rights and 
against the authority of the state assuch. Franzvon Liszt has summed them 
up more briefly as follows: All premeditated crimes directed against the 
existence or security of the state, against the head of the state, or the political 
rights of the citizens.* Clearly the murder of the Spanish Premier does not 
come under this group. 

But the treaty also excludes from extradition offenses connected with a 
political crime or offense. We are dealing here with offenses characterized 
by a translation of the conception of faits connexes d un crime ou délit politique 
(acts connected with a political crime or offense) developed in the Belgian 
law of extradition. There are included here—in contrast to offenses political 
by their nature—offenses that by their nature are common, which by an 
inherent connection with a political offense are to share the treatment of the 
latter in matters of extradition. Common offenses are in this sense con- 
nected with a political offense if they are intended to prepare, support or 
conceal an offense political by its nature. An offense that is by its nature 
common, which by itself alone fulfils its purpose, does not possess this con- 
nection, although its motive or purpose could be termed political. The 
murder of Premier Dato is by its nature a common offense. Consequently, 
if an examination of the circumstances under which it was committed should 
show that it has an inherent connection with an offense that is by nature 
political, it would, by virtue of its character as a connected crime, not be 
subject to extradition. The Minister of Justice in his speech of February 23 
before the Reichstag announced that, according to the official reports from 
Spain to the German Government, the murder of Dato, as well as the other 


* Printed documents of the Reichstag, 1870, No. 5, p. 84. 
% Das V élkerrecht, 11th edition, Berlin, 1918, p. 233. 
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acts of the syndicalists, were intended as acts of revenge and terrorism. As 
a matter of fact this agrees with what the partizan friends of the prosecuted 
persons in Spain and in Germany published with regard to the reasons for the 
murder. According to this, the deed was to be the execution of a death 
sentence pronounced by the syndicalists against Dato. Hence the deed 
fulfilled its purpose by itself alone. There is no recognizable connection 
with any political crime. Therefore, the obligation of extradition had to be 
recognized as existent, in accordance with the treaty. 

The second result of the discussions is in the field of German internal 
competency. The new constitution of the German Reich of August 11, 
1919, leaves doubt as to whether the German Reich has remained a federal 
state or has become a decentralized unified state. In any case the position 
of the former individual states in constitutional law, which are today 
designated as Linder, has been modified to a great extent with a view to a 
greater unification of the Reich. The same is true with regard to extradi- 
tion. For extradition it is important that Article 6 of the national consti- 
tution has given the Reich as such the exclusive right of legislation on the 
subject of extradition and foreign relations in general. The German Lander 
do not therefore possess the power to pass extradition laws or to conclude 
extradition treaties with foreign states. Similarly, Article 78 of the national 
constitution provides that the relations to foreign states are exclusively the 
concern of the Reich. The German Linder cannot therefore negotiate in an 
individual case with a foreign country with regard to the duty of extradition 
incumbent upon the Reich. The question of international law whether a 
treaty entails extradition or not can only be decided by the Reich itself. 
The statement of the Minister of Justice of February 24, made in the Reich- 
stag, in which he cleared up the question of competency: ‘‘The responsibility 
for granting the extradition is borne by the Government of the Reich”’ de- 
scribes correctly the legal situation as established by the constitution. This 
manner of determining competency is in agreement with the practise of the 
United States and Switzerland. 

The Fort case has already played an important part as a prejudication. 
It was immediately followed by the Boldrini case. The Italian Government 
prosecuted the Italian national Giuseppe Boldrini on the charge of partici- 
pation in the Milan dynamite plots in the execution of which on March 23, 
1921, about 30 persons were killed and 80 injured. Boldrini was arrested 
on German soil. The Italian Government requested his extradition. The 
perpetrator of the crime and his party friends asserted that it was a political 
crime since the deed had been committed for political reasons. ‘The German 
Government extradited Boldrini on May 4, 1922, on the basis of the German- 
Italian treaty. The treaty contains the provision for the non-extradition 
of political criminals in the same form as the German-Spanish and the Ger- 
man-Belgian treaties. In general, the great majority of the existing extra- 
dition treaties of the German Reich contain the same provisions as to political 


560 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


asylum as these treaties do. The states that have made similar agreements 
with the German Reich will find in the discussions of the Fort case valuable 
material for the interpretation of the provisions as to political asylum. 
Whether the new German extradition law announced by the Minister of 
Justice will be based upon the same theories it is still impossible to say. 
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ORDERS IN COUNCIL AND THE LAW OF THE SEA 


By Gorpon E. SHERMAN 
Lately Assistant Professor of International Law, Yale University 


II 


With the victorious growth of Napoleon’s military power subsequent to 
the disastrous rupture in May, 1803, of the peace concluded at Amiens on 
March 27, 1802, the emperor determined to revive and develop certain con- 
ceptions already illustrated in decrees of the Directory and Consulate which 
had looked to the subversion of England through limitation or annihilation 
of its sea-borne commerce. French tradition was familiar with such a pur- 
pose through the contests, in the preceding century, of Louis XIV with Spain, 
then the mistress of a vast maritime traffic. For Napoleon, Great Britain’s 
trans-atlantic trade furnished a ready object of attack as well through 
cruiser warfare on the open ocean as by oppressive commercial regulation at 
home. Accordingly a decree of the Consulate on June 30, 1803, forbade all 
importation from England, and a month later French ports were closed to all 
ships coming from Great Britain or having even touched there; while on 
February 6, 1805, an imperial proclamation laid a heavy tax on colonial 
products, to be soon followed by yet more oppressive measures. 

In March, 1806, the Electorate of Hanover was wrested from the British 
Crown and annexed to Prussia by order of Napoleon, and the British flag was 
promptly excluded from the electoral ports. To this the British Govern- 
ment, Fox being Secretary of State for Foreign Affairs, replied by announcing 
a blockade of Prussian harbors, together with an embargo of all Prussian 
ships found in Great Britain, and on May 14th an order in council directed 
the seizure of such vessels wherever found, and on May 16th a further order 
announced a blockade of the entire west coast of Europe under French con- 
trol. This measure was intended to meet the views of the British mercantile 
class, now grown jealous of the extensive share which was being assumed by 
the United States in trans-atlantic commerce; but it was found, in view of 
American protests, expedient to so limit, on the following September 25th, 
the geographical aspects of Fox’s blockade that it should be restricted to such 
ports along the English Channel and North Sea as could be effectively con- 
trolled by British cruisers, thus actually bringing the blockade in harmony 
with accepted views of international law. 

Notwithstanding England’s technically correct position as settled by this 
last blockade order, two months later, on November 21, 1806, Napoleon 
deemed himself sufficiently powerful, the old Germanic Empire having col- 
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lapsed in the preceding August and the Prussians having been crushed at 
Jena in October, to launch a decree from the Prussian capital intended as a 
formal inauguration of what came to be termed the “Continental system.”’ 
Briefly, the decree declared a general blockade of Great Britain and conse- 
quent prohibition of all traffic in British merchandise even though actually 
the property of neutrals; nor was any vessel proceeding from Great Britain or 
its possessions to be allowed entrance to a French port or one anywhere under 
imperial control. The text of the decree is as follows: 


IMPERIAL Camp, Berlin, 
November 21, 1806. 
Napoleon, Emperor of the French and King of Italy, considering: 

1. That England does not admit the right of nations as universally 
acknowledged by all civilized people; 

2. That she declares as an enemy every individual belonging to an 
enemy state, and, in consequence, makes prisoners of war, not only of 
the crews of armed vessels, but also of merchant vessels, and even the 
supercargoes of the same; 

3. That she extends or applies to merchant vessels, to articles of 
commerce, and to the property of individuals, the right of conquest 
which can only be applied or extended to what belongs to an enemy 
state; 

4. That she extends to ports not fortified, to harbors and mouths of 
rivers, the right of blockade, which, according to reason and the usage of 
civilized nations, is applicable only to strong or fortified ports; 

5. That she declares blockaded, places before which she had not a 
single vessel of war, although a place ought not to be considered block- 
aded but when it is so invested as that no approach to it can be made 
without imminent hazard; that she declares even places blockaded which 
her united forces would be incapable of doing, such as entire coasts, and 
a whole empire; 

6. That this unequalled abuse of the right of blockade has no other 
object than to interrupt the communications of different nations, and to 
extend the commerce and industry of England upon the ruin of those of 
the Continent; 

7. That this being the evident design of England, whoever deals on 
the Continent in English merchandise favors that design and becomes 
an accomplice; 

8. That this conduct in England (worthy only of the first ages of 
barbarism), has benefited her, to the detriment of other nations; 

9. That it being right to oppose to an enemy the same arms she 
makes use of, to combat as she does, when all ideas of justice and every 
liberal sentiment (the result of civilization among men) are disregarded; 

We have resolved to enforce against England the usages which she has 
consecrated in her maritime code. 

The present decree shall be considered as the fundamental law of the 
empire, until England has acknowledged that the rights of war are the 
same on land as at sea; that it cannot be extended to any private prop- 
erty whatever, nor to persons who are not military, and until the right of 
blockade be restrained to fortified places, actually invested by compe- 
tent forces; 


AND THE LAW OF THE SEA 


ORDERS IN COUNCIL 


IMPERIAL DECREE OF THE 21st NOVEMBER, 1806. 


Art. 1. The British islands are declared in a state of blockade. 

Art. 2. All commerce and correspondence with the British islands 
are prohibited. In consequence, letters or packets addressed either to 
England, to an Englishman, or in the English language, shall not pass 
through the post office, and shall be seized. 

Art. 3. Every subject of England, of what rank and condition so- 
ever, who shall be found in the countries occupied by our troops, or by 
those of our allies, shall be made a prisoner of war. 

Art. 4. All magazines, merchandise, or property whatsoever belong- 
ing to a subject of England, shall be declared lawful prize. 

Art. 5. The trade in English merchandise is forbidden. All mer- 
chandise belonging to England, or coming from its manufactories and 
colonies, is declared lawful prize. 

Art. 6. One half of the proceeds of the confiscation of the merchan- 
dise and property declared good prize by the preceding articles, shall be 
applied to indemnify the merchants for the losses which they have suf- 
fered by the capture of merchant vessels by English cruisers. 

Art. 7. No vessel coming directly from England, or from the English 
colonies, or having been there since the publication of the present decree, 
shall be received in any port. 

Art. 8. Every vessel contravening the above clause, by means of a 
false declaration, shall be seized, and the vessel and cargo confiscated as 
if they were English property. 

Art. 9. Our Tribunal of Prizes at Paris is charged with the definitive 
adjudication of all controversies which may arise within our empire, or 
in the countries occupied by the French army, relative to the execution 
of the present decree. Our Tribunal of Prizes at Milan shall be charged 
with the definitive adjudication of the said controversies which may 
arise within the extent of our kingdom of Italy. 

Art. 10. The present decree shall be communicated by our Minister 
of Exterior Relations to the Kings of Spain, of Naples, of Holland, of 
Etruria, and to our allies, whose subjects, like ours, are the victims 
of the injustice and the barbarism of the English maritime laws. 

Our Ministers of Exterior Relations, of War, of Marine, of Finance, of 
Police, and our Postmaster General, are charged each in what concerns 
him with the execution of the present decree.’ 


The preamble arraigns Great Britain for various violations of international 
law, and then proceeds to lay down a series of proposed rules of action 
designed to meet such transgressions by a complete commercial isolation of 
England, to whose traffic the Continent as a unit would thus be opposed. 
While the catalogue of British violations of principles declared to be funda- 


1 The British orders in council, together with English translations of those French decrees 
with which the present article is specially concerned, are found in the series entitled American 
State Papers, Foreign Relations, and are in the first three volumes, chiefly in Vol. III. The 
British orders are also preserved in the serial volumes of the Annual Register, as well as in the 
appropriate volumes of the great treaty series edited by de Martens and others. The origi- 
nal French texts are to be found in the Bulletin des lois de l’'empire frangais, series 4, Vol. 
VII, published in Paris, 1808. 
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mental in the law of nations was palpably intended to influence those who 
knew little or nothing of international jurisprudence, it is not to be supposed 
that Napoleon himself labored under ignorance of his subject. Already as 
First Consul he had assumed much more than a nominal participation in the 
elaboration of the French Civil Code proclaimed to be law on March 21, 
1804, and though lacking any extended legal training or study, he had 
brought to the deliberations of the Code Committee over which he presided 
as chairman an astonishing capacity for grasping juristic conceptions, thus 
lending to the work as it progressed a character destined to form not the 
least of the Code’s merits. We need not, therefore, be surprised at the self- 
assurance with which the emperor, in 1806, proclaimed international rules 
in harmony with his personal ideals but by no means part of the accepted 
law of nations. 

The Berlin decree complains in the first place that Great Britain treats the 
crews of captured merchant vessels and even the supercargoes as prisoners of 
war. To this it may be replied that the progress of a century has indeed ac- 
knowledged the underlying justice of sucha criticism, although it was not until 
much later that changes were formally admitted in the rules upon this im- 
portant subject. Napoleon’s statement, in 1806, however, was based not on 
a fact but rather expressed a hope. In any event, whatever may be con- 
sidered in our day to be the rightful treatment of enemy merchant crews, 
there can be no contest as to what was the rule of the law of nations in 1806 
and in preceding times, France itself having ever advocated the strictest 
rules of warfare. The French royal ordinance of 1543 expressly directed 
captors to bring in merchant crews along with their prizes, and the juris- 
prudence of the Revolution contained a similar regulation, as did the official 
French instructions for the Crimean War of 1854, the Austro-Italian War of 
1859, and the Franco-Prussian War of 1870.2 A similar principle was af- 
firmed by both Prussia and Denmark in their Prize Rules of 1864, and was 
permitted by our own excellent Naval Code of 1900. It had, moreover, ever 
been the accepted British rule until the Second Peace Conference at The 
Hague in Convention XI (Restrictions on Capture in Maritime War) an- 
nounced a more humane principle. Of this new departure, Professor Hig- 
gins in his Hague Peace Conferences at page 405 says: ‘‘Chapter III marks an 
important alteration in the law of maritime warfare. It is, apart from this 
convention, a well-recognized rule of international law that the officers and 
crews of captured enemy merchantmen are prisoners of war. The practice 
was justified on the ground that it deprived the enemy of men who might 
render service on board ships which might be used as transports or for pur- 
poses of supply, or in the fighting navy. The rule was generally applied 
without regard to the nationality of the persons captured.” 

In the second place, Napoleon declared that England wrongfully extends 

2 Cf. J. A. Hall’s Law of Naval Warfare (London 1921, p. 122 seg.): Fauchille, Traité de 
Droit International Public (Paris 1921, Vol. II. p. 518 seg.) 
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the right of capture at sea to private property,’ whereas only what belongs to 
the state should be liable to be thus taken. It is undeniable that while this 
imperial complaint runs counter to a principle of maritime law familiar to 
everyone, it is nevertheless expressive of a deep-seated and genuine convic- 
tion on Napoleon’s part, since in after years at St. Helena he records in his 
memoirs: ‘‘I] est a désirer qu’un temps vienne ou les mémes idées libérales 
s’étendent sur la guerre de mer et que les armees navales de deux puissances 
puissent se battre sans donner lieu 4 la confiscation des navires marchands, et 
sans faire constituer prisonniers de guerre de simples mateléts de commerce.” 

Thirdly, the English are accused of blockading unfortified localities 
whereas the right of blockade extends only “to strong or fortified ports.’ 
This complaint, nevertheless, quite loses sight, as has indeed been done in the 
recent great war, of what we may term the final cause of blockade which is by 
no means identical with the conception which evidently governed Napoleon’s 
thought of siege. By the term siege we are to understand not merely the 
investment of a locality, but also a procedure involving attack with the 
object of forcing surrender as at Sebastopol, Plevna, or Port Arthur. But 
the primary end of blockade is the isolation of an enemy position, and such a 
course may have reference either to the ultimate reduction of the place or to a 
mere deprivation of its sources of supply thus contributing to the embarass- 
ment of interior points. While, accordingly, there exists a patent analogy 
between siege and blockade, they are by no means always the same in pur- 
pose, and, consequently, while siege need manifestly be undertaken only 
where a belligerent is confronted by fortified works, blockade may be applied 
and carried out in a properly effective manner not only against an unfortified 
enemy seaport, but also against the entrance to an enemy river or to a long 
stretch of hostile coast. 

Again, the preamble charges that England has announced a blockade 
where not even a solitary cruiser is stationed, that is to say, the blockade is by 
proclamation only, no attempt being made to render it actually effective in 
the sense of the rule which demands a permanent presence of one or more 
warships where entrance or exit is to be made dangerous or impossible. 

While no candid mind will undertake a defense of blockade by proclama- 
tion only, it is not to be forgotten that such a practice, while essentially 
modern, by no means originated with Great Britain or even in the Napoleonic 
wars. It dates, indeed, from a comparatively recent period, and its first ap- 
pearance may perhaps be assigned to the war between Spain and the Low 
Countries, when in 1584 the Dutch proclaimed a blockade of the Flemish 
coast of a wholly fictitious character. This was renewed in 1586, 1622, 1624 
and 1630. Again in 1652 and 1656 the Dutch proclaimed a blockade of the 
coast of Great Britain, and in 1672 and 1673 a similar measure was launched 
against France, notwithstanding that ten years earlier the United Provinces 


* Cf. Hall, loc. cit., p. 88. 
* Fauchille, loc. cit., p. 939 seq. 
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had protested against such a blockade declared by Spain against all Portu- 
guese ports; and on July 16, 1667, Holland concluded a treaty with Sweden, 
as it did in 1674 with England, laying down in plain terms the necessarily ef- 
fective nature of blockade which should be so carried out as to bind all 
localities affected: ‘‘Urbibus et locis ab una alterave parte obsidione juxta 
REALITER CinctTis.”’ But blockade founded on a mere proclamation ad- 
dressed to neutrals appeared in the notable treaty of Whitehall, concluded 
by England with Holland on August 22, 1689, although in this instance the 
proclaimed threats were actually carried out despite vigorous neutral pro- 
tests. In effect, the provisions of the treaty and proclamation were as severe 
as any later announced by Napoleon: all commerce with hostile France was 
prohibited, and since the carriage of enemy goods by neutral ships was held 
to involve the confiscation of the carrying ship as well as of the goods, neu- 
trals suffered heavily; nor was it until the appearance of the first armed 
neutrality formed by the northern Powers in 1780 that milder practices be- 
came assured. Purely fictitious blockades indeed persisted during a great 
part of the eighteenth century despite announcements to the contrary in 
many formal treaties, as was the case in the Seven Years War when Great 
Britain in order to strengthen its “‘ Rule of 1756” declared all French ports 
blockaded. This declaration was followed by the seizure of many neutral 
Dutch ships some of which, however, were afterwards restored, although the 
celebrated admiralty judge, Sir James Marriott, is said to have justified the 
practice of such announcements. While, however, the armed neutrality 
leagues of 1780 and 1800 were not themselves destined to survive the sudden 
destruction of Copenhagen and the capture of the entire Danish fleet by the 
British on April 2, 1801, Great Britain and Russia in a treaty made two 
months later (June 17) assented to a compromise admitting the important 
principle of cruiser blockade maintained by long distance patrol sufficient to 
measurably guard the belligerent position: 

Art. III.—4. Que pour déterminer ce qui caractérise un port bloqué, 
on n’accorde cette dénomination qu’a celui ov il y a, par la disposition 
de la Puissance qui !|’attaque, avec des vaisseaux arrétés ou suffisament 
proches, un danger évident d’entrer. 


That is to say, a blockade may be held legally responsive to a demand of ef- 
fectiveness if so maintained as to practically close a specified area to all com- 
merce. Such a blockade is readily distinguishable from (1) blockade by mere 
proclamation, (2) blockade where warships are permanently stationed out- 
side a given port. Cruiser or long-distance blockade, that is, where the sea 
in the general vicinity of an enemy port or coast is so patrolled by warships as 
to be practically under continuous surveillance throughout its extent, would 
seem quite adequate to the necessities and possibilities of present-day war- 
fare and more practicable than any blockade practices formerly recognized by 
the law of nations as solely legitimate. 

But there was really in the autumn of 1806 no actual question of proclama- 
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tion blockade on the part of the British, since, as has been seen, an order in 
council of September 25th had confined commercial prohibition to a line of 
enemy coast which could be effectively guarded by British cruiser patrol. 

On January 7, 1807, an order in council was promulgated by way of reply 
to Napoleon forbidding, on the principle of the “‘ Rule of 1756,” all belligerent 
coasting trade on the part of neutral merchantmen. In the following March 
the Grenville ministry, greatly weakened by the death of Fox in the preceding 
summer, resigned, and the Duke of Portland formed a Tory government, 
becoming Premier with Perceval as Chancellor of the Exchequer, Canning as 
Foreign Secretary, and Castlereagh as Secretary for War and the Colonies. 
The three last named members of the new cabinet were destined to be moving 
spirits in the development of British war policy. The principal orders in 
council of this period were actually drawn by James Stephen (1758-1832), 
Perceval’s legal adviser and who had made a specialty of international 
jurisprudence as applied to colonial affairs. He had, for a time, resided and 
practiced law at St. Christopher’s in the West Indies and had become closely 
identified with movements to abolish the African slave trade. He was a close 
friend of both Wilberforce and Brougham. In the troubled field of maritime 
disputes, therefore, Stephen came to occupy a leading position, and his little 
book War in Disguise, first published in 1805 and recently reprinted under 
the able editorship of Sir Francis Piggott (University of London Press, 1917), 
exercised a wide influence upon the political thought of the time. 

Following is the text of the order: 


AT THE CouRT OF THE QUEEN’S Patace, January 7, 1807. 
Present, the King’s Most Excellent Majesty in Council: 

Whereas the French Government has issued certain orders, which, in 
violation of the usages of war, purport to prohibit the commerce of all 
neutral nations with His Majesty’s dominions, and also to prevent such 
nations from trading with any other country in any articles the growth, 
produce, or manufacture of His Majesty’s dominions; and whereas the 
said government has also taken upon itself to declare all His Majesty’s 
dominions to be in a state of blockade, at a time when the fleets of 
France and her allies are themselves confined within their own ports by 
the superior valor and discipline of the British navy; and whereas such 
attempts on the part of the enemy would give to His Majesty an un- 
questionable right of retaliation, and would warrant His Majesty in en- 
forcing the same prohibition of all commerce with France, which that 
Power vainly hopes to effect against the commerce of His Majesty’s 
subjects, a prohibition which the superiority of His Majesty’s naval 
forces might enable him to support, by actually investing the ports and 
coasts of the enemy with numerous squadrons and cruisers, so as to 
make the entrance or approach thereto manifestly dangerous; and 
whereas His Majesty, though unwilling to follow the example of his 
enemies, by proceeding to an extremity so distressing to all nations not 
engaged in the war, and carrying on their accustomed trade, yet feels 
himself bound, by a due regard to the just defense of the rights and in- 
terests of his people, not to suffer such measures to be taken by the 
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enemy, without taking some steps on his part to restrain this violence, 
and to retort upon them the evils of their own injustice; 

His Majesty is thereupon pleased, by and with the advice of His 
Privy Council, to order, and it is hereby ordered, that no vessel shall be 
permitted to trade from one port to another, both which ports shall be- 
long to, or be in the possession of France or her allies, or shall be so far 
under their control as that British vessels may not freely trade thereat; 
and the commanders of His Majesty’s ships of war and privateers shall 
be, and are hereby instructed to warn every neutral vessel coming from 
any such port, and destined to another such port, to discontinue her 
voyage, and not to proceed to any such port; and any vessel, after being 
so warned, or any vessel coming from any such port, after a reasonable 
time shall have been afforded for receiving information of this His 
Majesty’s orders, which shall be found proceeding to another such 
port, shall be captured and brought in, and, together with her cargo shall 
be condemned as lawful prize. And His Majesty’s Principal Secretaries 
of State, the Lords Commissioners of the Admiralty, and the Judges of 
the High Court of Admiralty, and Courts of Vice-Admiralty, are to take 
the necessary measures herein as to them shall respectively appertain. 

W. FAWKENER 


On November 11 and 25, 1807, there appeared an additional and highly 
important series of orders in council announcing retaliation by general or 
proclamation blockade and prohibition of all trading with French or allied 
ports except through Great Britain or its colonial dependencies; at the same 
time the possession by a neutral of certificates of property origin in pursuance 


of the Berlin decree was made a cause of confiscation. 

Again in reply to the British Government, Napoleon issued a decree from 
Milan on December 17, 1807, penalizing all vessels and their contents which 
should comply with Great Britain’s orders either by submitting to visit and 
search or by touching at a British port, with the result that neutrals who 
might escape British cruisers on their way to a Continental port would ul- 
timately be seized as contravening the emperor’s commands. 

It will be readily seen that while the belligerent Powers would each be 
sufferers by these proceedings, yet results equally or still more disastrous 
must ensue to neutrals, of whom the chief, if not the only one, was the United 
States, whose supply of manufactured articles from Europe and whose im- 
mensely valuable export traffic must surely be in large measure destroyed, 
notwithstanding that by the orders in council of November 25, 1807 and cor- 
responding announcements of Napoleon, an iniquitous system of govern- 
mental licenses permitting commercial intercourse despite blockades sprang 
into existence on both sides of the English Channel, thus nullifying to a great 
extent the otherwise inescapeable rigors of the situation. Of this situation 
Hildreth has given an admirable summary: 

Orders in council, dated the 11th of November but not actually 
promulgated till the 17th, prohibited any neutral trade with France or 


her allies, in other words, with the whole of Europe, Sweden excepted, 
unless through Great Britain. All neutral vessels, whatever their 


ORDERS IN COUNCIL AND THE LAW OF THE SEA 569 


cargoes, bound to any port of France or her allies, were required, under 
pain of capture and condemnation, first to touch at some British or Irish 
port, and there to pay such re-exportation duties as might be imposed, 
and to obtain, by the payment of certain fees, a British license to trade 
to the Continent. Nor was any export to be allowed of the produce of 
France or her allies, except in vessels which had complied with the fore- 
going regulation. All such vessels which, previous to notice of this new 
system, had sailed for any hostile port, if fallen in with by any British 
cruiser, were to be ordered to some port of Great Britain or Ireland, or to 
Gibraltar or Malta, whence, having first paid such duties as should be 
established, they might proceed to their ports of destination; or, if they 
preferred it, they might land and enter their goods in Great Britain. A 
further ground of capture, after the lapse of sufficient time for the order 
to become known, was to be the having on board French consular 
“certificates of origin,’ required since the Berlin decree, as proof that 
the goods sought to be imported into France were not of British origin. 
Although the plea of retaliating the issue of the Berlin decree afforded 
a colorable pretext for these orders, they were, in reality, but a further 
carrying out of that restrictive policy as to neutral commerce urged for 
some time past upon the British government by the greedy jealousy of 
the British colonial merchants and ship-owners, and of which the restric- 
tions on the colonial carrying trade had been the first fruit. Their effect 
was to deprive American vessels of all their neutral advantages, and, 
so far as regarded the trade to Europe, to place them on the same level 
with British vessels. One advantage was indeed left them, in the supply 
of the French, Spanish, and Dutch colonies with provisions, lumber, and 
other American products, and the transport of the produce of these 
colonies for the supply of the United States: but the very lucrative carry- 
ing trade between these colonies and their mother countries, engrossed 
of late by American vessels, so much to the envy of the British ship- 
owners, was either entirely cut off, or made to circulate through Great 
Britain, subject to duties, transhipment, and other embarrassments. 
To these orders Bonaparte very soon responded in a new decree, dated 
at Milan, invigorating and extending the decree of Berlin. This Milan 
decree pronounced every vessel ‘denationalized’”’ and forfeited which 
should submit to be searched by a British cruiser; which should pay any 
tax, duty, or license money to the British government; or which should 
be found on the high seas or elsewhere, bound to or from any British 
port. Spain and Holland, with their usual subserviency, forthwith issued 


similar decrees.® 


We here subjoin® the first order of November 11, 1807. 

The order in council of January 7, 1807, while intended as a prohibition to 
neutrals of enemy coasting trade, was quite susceptible in its wording of an 
interpretation which would have cut off neutrals from any enemy commerce 
whatsoever. While this infelicity of language was clearly pointed out in 
Parliament, no change was ever made in the text.’ President Jefferson was, 
therefore, justified in characterizing the order, in his annual message of 

* History of the United States, Vol. VI, Chap. XX, p. 33 seq. 


* See Appendix, page 579. 
7 Cf. Mahan, Sea Power in its Relations to the War of 1812, Vol. I, p. 516 seg. 
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October 27, 1807, as “‘an interdiction of ‘all trade by neutrals between ports 
not in amity with them, i. e. with the British’” and he added “England 
being now at war with nearly every nation on the Atlantic and Mediter- 
ranean seas, our vessels are required to sacrifice their cargoes at the first 
port they touch or to return home without the benefit of going to any other 
market. Under this new law of the ocean our trade on the Mediterranean 
has been swept away by seizures and condemnations, and that in other 
seas is threatened with the same fate.’”’ The wide extension of the decree 
of November 21, 1806 by that of December 17, 1807 given below practi- 
cally forbade all commercial intercourse with England or with English 
goods, while England, in its turn, forbade all commerce between ports 
controlled by Napoleon or his allies save through some British port; and 
the Milan decree of December 17th of the same year announced seizure 
and confiscation of all neutral vessels which should obey or submit to Great 
Britain’s maritime rules, whatever might be the character of its cargo— 
neutral or belligerent owned. 

Opponents of the British Government of the day, such as Brougham and 
Erskine,*® did not hesitate to urge in Parliament the undeniable conflict be- 
tween portions of the orders of November 11th and recognized principles of 
international law, since it was attempted to prevent Powers from carrying on 
traffic not only permitted to them in time of peace but which in no wise con- 
travened the inhibitions of sea warfare in the matter of blockade, contra- 
band or unneutral service; nor was it in line with any principle of the law of 
nations to compel the passage of neutral traffic, innocent in itself, through 
British ports as though it were colonial in character and hence undeniably un- 
der control of the parent state; and, lastly, the condemnation of a neutral ves- 
sel for carrying a document touching the cargo’s actual origin was not in any 
sense permissible under international law. These considerations were em- 
bodied in a series of resolutions offered in Parliament by Erskine on March 8, 
1808, and will be found in the Appendix hereto. The orders, nevertheless, 
were in part merged in a bill which passed and received the royal assent 
and thus became placed beyond attack on constitutional grounds.” 

8 Cf. Alison, History of Europe, Chap. XLVII. 9 Infra, page 581. 

1 “On the 21st of November, 1806, a decree was published at Berlin prohibiting the 
inhabitants of the entire European territory allied with France from carrying on any com- 
merce with Great Britain, or admitting any merchandise whatever that had been produced in 
Great Britain or in its colonies. Spain, Italy and Holland were mentioned by name in the 
decree; Northern Germany was treated as French territory; so that the line of coast closed to 
the shipping and the produce of the British Empire included everything from the Vistula to 
the Southern point of Dalmatia, with the exception of Denmark and Portugal, and the 
Austrian port of Trieste. All property belonging to English subjects, all merchandise of 
British origin, whoever might be the owner, was ordered to be confiscated: no vessel that had 
even touched at a British port was permitted to enter a Continental harbour. The grounds 
of international right advanced by Napoleon in justification of this decree were not intended 
to be taken seriously: his fixed purpose was to exhaust Great Britain, since he could not 
destroy her navies, or, according to his own expression, to conquer England upon the 
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Meantime the American Congress had initiated the passage of a series of 
embargo, non-intercourse, and non-importation measures unfortunate alike 
in conception and application, and while primarily municipal in character, 
were destined to produce disastrous international effects. On April 17, 
1808, Napoleon being then at Bayonne near the Spanish border, issued a 
notable decree announcing the confiscation of all American vessels reaching 
France on the avowed ground that such vessels must have transgressed the 
laws of their own country in leaving American ports and were thus amenable 
to seizure by way of assisting the United States in carrying out its own laws. 
Under this decree, many American ships were confiscated, as were many 
more under a subsequent decree issued in May, 1810, from the Palace of 
Rambouillet. The November orders were revoked by the British Govern- 
ment by order of April 26, 1809,"' and only the coasts of France, Holland 
and Italy, together with the colonial possessions of the first two named 
countries, were now to be laid under the ban of a proclamation blockade, and 
hence colonial commerce of these Powers being excluded from the world’s 
markets, British planters were correspondingly favored. The entrepét fea- 
ture of the earlier orders also was omitted, although the disingenuous license 
system was to be still allowed. The blockade was nevertheless intended to 
be unqualifiedly rigorous, and so continued in greater or lesser degree, until 
the War of 1812 with the United States and Napoleon’s own fatal Russian 
expedition at the same period swept orders and decrees into the shadow of 


things forgotten. 


Continent. All that was most harsh and unjust in the operation of the Berlin Decree fell, 
however, more upon Napoleon’s own subjects than upon Great Britain. The exclusion of 
British ships from the harbours of the Allies of France was no more than the exercise of a 


common right in war; even the seizure of the property of Englishmen, though a violation of 
international law, bore at least an analogy to the seizure of French property at sea; but the 
confiscation of the merchandise of German and Dutch traders after it had lain for weeks in 
their own warehouses, solely because it had been produced in the British Empire, was an act 
of flagrant and odious oppression. ‘The first result of the Berlin Decree was to fill the trading 
towns of North Germany with French revenue-officers and inquisitors. Peaceable trades- 
men began to understand the import of the battle of Jena when French gendarmes threw 
their stock into the common furnace, or dragged them to prison for possessing a hogshead of 
Jamaica sugar or a bale of Leeds cloth. The merchants who possessed a large quantity of 
English or colonial wares were the first, as they were the heaviest, sufferers by Napoleon’s 
commercial policy; the public at large found the markets supplied by American and Danish 
traders, until, at a later period, the British Government adopted reprisals, and prevented the 


ships of neutrals from entering any of the ports from which English vessels were excluded. 
Then every cottage felt the stress of war. But if the full consequences of the Berlin Decree 
were delayed until the retaliation of Great Britain had reached the dimensions of Napoleon’s 


own tyranny, the Decree itself marked on the part of Napoleon the assumption of a power in 
conflict with the common needs and habits of European life. Like most of the schemes of 
Napoleon subsequent to the victories of 1806, it transgressed the limits of practical states- 
manship, and displayed an ambition no longer raised above mere tyranny by its harmony 
with forms of progress and with better tendencies of the age.” (A History of Modern Europe, 
by C. A. Fyffe, M. A., Vol. I, 1881, pp. 327 to 330, inc.) 

" Text printed in Appendix, infra, p. 583. 
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The constitutional validity of the orders in council, which had been 
acutely challenged by Lord Erskine in 1808, came before the High Court of 
Ad niralty in 1811 in the celebrated case of the American ship Foz, seized on 
its way from Boston to Cherbourg and sailing, consequently, in violation of 
British blockade prohibitions. In determining the vessel’s condemnation 
Sir William Scott, afterwards Lord Stowell, rested upon the principle of 
retaliation, a proceeding, as he pointed out, not repugnant to principles of 
the law of nations. The learned judge appears to have thought also that the 
Crown in council possesses certain rights over the High Court of Admiralty 
somewhat similar to those acknowledged as within the power of Parliament 
where purely municipal law might be concerned, although he was careful to 
acknowledge that the court administers the jurisprudence of international 
law, a system of world application and necessarily universal in scope. In his 
view, however, of the relations of the Crown to the court, a position is taken 
which can scarcely be maintained and was fated then and later to encounter 
destructive criticism. Of it Brougham said, in a brilliant article which ap- 
peared a few months later in the Edinburgh Review of February, 1812, en- 
titled ‘‘ Disputes with America”’: 

Here there are two propositions mentioned asserting two several 
duties which the Court has to perform. One of these is very clearly de- 
scribed; the duty of listening to Orders in Council, and proclamation is- 
sued by one of the parties before the Court;—the other, the duty of 
administering the Law of Nations, seems so little consistent with the 
former, that we naturally go back to the preceding passage of the judg- 
ment where a more particular mention is made of it. ‘This court” 
says the learned judge “is bound to administer the Law of Nations to 
the subjects of other countries, in the different relations in which they 
may be placed towards this country and its government. This is what 
other countries have a right to demand for their subjects, and to com- 
plain if they receive it not. This is its unwritten law evidenced in the 
course of its decisions, and collected from the common usage of civilized 


states.” 

How then can the Court be said to administer the unwritten law of 
nations between contending states, if it allows that one government, 
within whose territories it “locally has its seat”’ to make alterations on 
that law at any moment of time? And by what stretch of ingenuity can 
we reconcile the position, that the Court treats the English government 
and foreign claimants alike, determining the cause exactly as it would if 
sitting in the claimant’s country, with the new position, that the English 
government possesses legislative powers over the Court, and that its 
orders are in the law of nations what statutes are in the body of munici- 
pal law? These are the questions which, we believe, the combined skill 
and address of the whole Doctors of either law may safely be defied to 
answer. 


We shall here close our review of the leading maritime orders and decrees of 
the Napoleonic age by citing the text of the Milan decree, a measure unhesi- 
tatingly characterized by the Supreme Court of the United States in the case 
of Williams v. Armroyd (7 Cranch 423) as subversive of international law:— 
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DECRET IMPERIAL PORTANT SAISIE ET CONFISCATION DES BATIMENS 
QUI, APRES AVOIR TOUCHE EN ANGLETERRE ENTRERONT DANS LES PORTS 
DE FRANCE." 

AU PALAIS DE MILAN, le 17 decembre 1807. 


Napoléon, empereur des frangais, roi d’Italie et protecteur de la 
Confédération du Rhin; Sur le rapport de notre ministre des finances, 
nous avons décrété et décrétons ce qui suit: 

Art. ler. Tous les bAtimens qui, aprés avoir touché en Angleterre, 
pas quelque motif que ce soit, entreront dans les ports de France, seront 
saisis et confisqués, ainsi que les cargaisons, sans exception ni distraction 
des denrées et marchandises. 

2. Les capitaines des batimens qui entreront dans les ports de France 
devront dans le jour de leur arrivée, faire, au bureau des douanes 
impériales, une déclaration du lieu de leur depart, de ceux ot ils ont 
relaché, et lui présenter leurs manifestes, connaissmens, papiers de mer 
et livres de bord. 

Lorsque le capitaine aura signé et remis sa declaration, et com- 
muniqué ses papiers le chef des douanes interrogera séparément les 
matelots, en présence des deux principaux preposés. S’il résulte de cet 
interrogatoire que le batiment a touché en Angleterre, indépendamment 
de la saisie et confiscation dudit batiment et de sa cargaison, le capitaine 
sera, ainsi que ceux des matelots qui, dans leur interrogatoire auraient 
fait une fausse déclaration, constitué prisonnier, et ne sera mis en 
liberté qu’aprés avoir payé une somme de six mille francs pour son 
amende personnelle et celle de cing cents pour chacun des matelots ar- 
rétés, sans prejudice des peines encourues par ceux qui falsifient leurs 
papiers de mer et livres de bord. 

3. Si des avis et renseignemens donnés aux directeurs de nos douanes 
élévent des soupgons sur l’origine des cargaisons, elles seront mises 
provisoirement en entrepét, jusqu’A ce qu’il ait été reconnu et décidé 
qu’elles ne proviennent ni d’Angleterre ni de ses colonies. 

4. Nos commissaires des relations commerciales qui déliveront des 
certificats d’origine pour les marchandises qui seront chargées dans les 
ports de leur résidence, a destination de ceux de France, ne se borneront 
pas A attester que les marchandises ou denrées ne viennent ni d’ Angle- 
terre ni de ses colonies et de son commerce; ils indigneront le lieu de 
l’origine, les piéces qui leur a été representées 4 l’appui de la déclaration 
qui leur a été faite, et le nom du batiment a bord duquel elles ont été 
transportées primitivement du lieu de l’origine dans celui de leur resi- 
dence. 

Ils addresseront un duplicata de leur certificat a notre conseiller d’état 
directeur général de nos douanes. 

5. Nos ministres des relations extérieures, de la guerre et des finances, 
sont charges, chacun en ce qui le concerne de |’exécution du présent 


décret.”’ 
Signé 


Par |’Empereur: 


Le ministre Secrétatre d'etat, signé 
Hucues B. Maret 


® Bulletin des lois de l’ empire frangais, 4 serie, tome 7, Paris, 1808, pp. 357-359. 
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The rules of sea warfare which had found so abundant illustration in 
contests over these orders and decrees were destined to arouse similar dis- 
cussion and differences in the world conflict of a century later. 

Scarcely, indeed, had hostilities broken out in the war of 1914 when it 
became evident that the character of the struggle would inevitably strain to 
the uttermost all recognized principles of maritime international law, while 
the extraordinarily rapid development in the manufacture of war munitions 
and the utilization of materials not hitherto employed for this purpose, pro- 
claimed the disappearance of any hard and fast rule of definition touching 
what might or might not be specially adapted to contraband. For Great 
Britain the problems to be solved were evident enough. Its insular position 
rendered a supply of foodstuffs from oversea imperative, while at the same 
time it would be necessary to prevent supply to its enemies of such raw 
materials as might be essential in the manufacture of war munitions. 
Since such materials, together with needed provisions, must come from neu- 
trals, and since these were interested to promote their own commercial ad- 
vantage to the utmost within admitted legal limits, sharp differences at once 
arose touching the legal rights of these various parties, and the necessity was 
laid upon the British Government of holding an even course between neutral 
commercial claims sustainable under international law and its own needs and 
perils. 

During the century which had elapsed since the struggle with Napoleon, 
international law had gained in clearness of definition, and somewhat in 
substance also, through judicial decisions in many prize cases and also 
through such important international agreements as the Declaration of 
Paris and the Hague conventions, while in 1909 the Declaration of London 
had attempted a further definition and clarification of many aspects of the 
subject. The Declaration of Paris remains as yet unratified by the United 
States, but the Declaration of London, although unratified by Great Britain, 
was deemed a sufficient basis of procedure with some modifications and this 
was accordingly announced by order in council issued August 20, 1914. 
But the rapidly changing aspects of the war rendered it increasingly plain 
that some other and radical modifications must be made, and later orders 
therefore reduced the declaration almost to the vanishing point as a code of 
sea warfare, until, on July 7, 1916, an order abandoned these various modi- 
fications and announced certain rules of action widely departing from the 
declaration, but claimed nevertheless to be in harmony with international 
law. 

The declaration had proposed, while recognizing the right of every 
sovereign government to alter its contraband lists, on proper notification, a 
certain free list; there was also recognized for absolute contraband the prin- 
ciple of continuous voyage or true ultimate destination, although this was 
not to be allowed in the case of conditional contraband, the latter term being 
applied to merchandise destined for the naval or military supply of the 
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enemy instead of for the use of the civil hostile population. But the rapid 
utilization of certain raw materials found on the free list, and the practical 
identification of an enemy country’s entire population with the conduct of 
war, compelled a departure from these aspects of the declaration. Further- 
more, the peculiar geographical conditions surrounding German territory, 
combined with the introduction of the mine and the submarine on a scale 
hitherto unknown, made former conceptions of blockade difficult or impos- 
sible of practical application, thus compelling a reversion in some sort to a 
long-distance or cruiser blockade of North Sea coasts on principles not dis- 
similar from those announced in the Anglo-Russian treaty of 1801 and in 
the orders in council of 1807, while freedom of enemy goods carried on 
neutral ships as laid down in the Declaration of Paris was practically aban- 
doned, the declaration being implicitly denounced. Thus a destination to 
neutral ports ceased to afford protection to neutral commerce, if probably 
bound ultimately to enemy territory, while the formerly more or less pre- 
cisely defined blockade area (rayon d’action) became indefinitely expanded to 
correspond with possibilities of effective cruiser patrol, and, moreover, 
proofs of ultimate destination might now be inferred or conclusively estab- 
lished from facts and circumstances lying quite outside of information de- 
rived from papers upon a captured vessel as in the old and well established 
rule in such cases. 

To much of all this the United States as a neutral government urged pro- 
tests based upon British seizures of cargoes declared not to be absolute, but 
rather conditional, contraband, if contraband at all, and on its way, more- 
over, to neutral ports and thus not liable in any case to capture. The law of 
blockade and contraband were, it was said, applied indiscriminately and 
recklessly, while the British plan of bringing merchantmen into port for the 
alleged purpose of a thorough search went far in the delays thus caused be- 
yond any practice heretofore recognized as admissible in the law of nations; 
for not only were enemy coasts practically placed under blockade, but a 
blockade of some sort certainly was now being attempted to be applied to 
coasts and ports wholly neutral, so that both the neutral exporter and im- 
porter, as well as the enemy, were alike objects of belligerent attack. This 
was said to be carried out in defiance of international law, nor was it neces- 
sary to point to such evidences of that law as contained in Articles 17, 18, 
and 19 in the Declaration of London to establish the points at issue beyond 
reasonable controversy. The United States likewise complained that its 
flag was wrongfully employed to avoid capture. British principles of visit 
and search came, therefore, under severe condemnation, as in Napoleon’s 
Berlin decree, while the requirement by an order in council (February 16, 
1917) that vessels carrying cargoes to or from countries contiguous to Ger- 
many should first call at a British port for examination seemed to be practi- 
cally a revival of the entrepét system so objectionable to neutrals as well as to 
Britain’s enemies a century earlier. Likewise, as in the case of the Fox in 
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1811, the constitutional validity of certain orders and their relation to the 
law of nations became the subject of notable arguments in prize proceedings 
with the result that the entire subject received an exhaustive discussion and 
resulted in expositions of international law which would seem for the present 
age at least to be final.“ 

The principal orders in council coming within our view of the subject are 
those of August 20, 1914, March 11, 1915, March 30, 1916, July 7, 1916, 
January 10, 1917, and February 16, 1917. The order of March 11, 1915, 
prohibits commercial access to any German port and provides that vessels 
sailing from a German port must discharge their goods in a British or allied 
port and that ‘‘ Every merchant vessel which sailed from a port other than a 
German port after the Ist of March, 1915, having on board goods which are 
of enemy origin or are enemy property may be required to discharge such 
goods in a British or allied port. Goods so discharged in a British port shall 
be placed in the custody of the marshal of the Prize Court, and, if not req- 
uisitioned for the use of His Majesty, shall be detained or sold under the 
direction of the Prize Court. The proceeds of goods so sold shall be paid into 
court and dealt with in such manner as the court may in the circumstances 
deem to be just.” 

The order of July 7, 1916 provides:— 


a. The hostile destination required for the condemnation of contra- 
band articles shall be presumed to exist, until the contrary is shown, if 
the goods are consigned to or for an enemy authority, or an agent of the 
enemy state, or to or for a person who, during the present hostilities, has 
forwarded contraband goods to an enemy authority, or an agent of the 
enemy state, or to or for a person in territory belonging to or occupied by 
the enemy, or if the goods are consigned ‘‘to order,” or if the ship’s 
papers do not show who is the real consignee of the goods. 

b. The principle of continuous voyage or ultimate destination shall be 
applicable both in cases of contraband and of blockade. 

ce. A neutral vessel carrying contraband with papers indicating a 
neutral destination, which, notwithstanding the destination shown in 
the papers, proceeds to an enemy port, shall be liable to capture and 
condemnation if she is encountered before the end of her next voyage. 

d. A vessel carrying contraband shall be liable to capture and con- 
demnation if the contraband, reckoned either by value, weight, volume, 
or freight forms more than half the cargo. 


13 Cf. “Correspondence between His Majesty’s Government and the United States 
Government Respecting the Rights of Belligerents,’’ collected in the Ist supplement, Copies 
of Proclamations, Orders in Council and Documents relating to the European War. (Ottawa, 
1915). The orders in council of 1914-1917 are published in the volumes of British emer- 
gency legislation and are conveniently collected by the Canadian Dominion Government in 
the series above named, as well as published by the British Government in the series of 
Statutory Rules and Orders. 

The correspondence and orders are printed, from official texts furnished by the Depart- 
ment of State of the United States, in the SpectaL SuPpPLEMENTS to this JouRNAL issued in 
July, 1915, October, 1916, and October, 1917. 
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And it is hereby further ordered as follows: 


1. Nothing herein shall be deemed to affect the Order in Council of 
the llth of March, 1915, for restricting further the commerce of the 
enemy or any of His Majesty’s proclamations declaring articles to be 
contraband of war during the present hostilities. 


The order of January 10, 1917, announces retaliation as the basic principle 
justifying the compulsory discharge ‘in a British or Allied port of goods 
which were of enemy origin or of enemy destination or which were enemy 
property irrespective of the enemy country from or to which such goods were 
going or of the enemy country in which was domiciled the person whose 
property they were’’; and on the 16th of February following an order was 
issued briefly summarizing the chief new courses to be observed: 

1. A vessel which is encountered at sea on her way to or from a port in 
any neutral country affording means of access to the enemy territory 
without calling at a port in British or Allied territory shall, until the 
contrary is established, be deemed to be carrying goods with an enemy 
destination, or of enemy origin, and shall be brought in for examination, 
and, if necessary, for adjudication before the Prize Court. 

2. Any vessel carrying goods with an enemy destination, or of enemy 
origin, shall be liable to capture and condemnation in respect of the car- 
riage of such goods; provided that, in the case of any vessel which calls 
at an appointed British or Allied port for the examination of her cargo, 
no sentence of condemnation shall be pronounced in respect only of the 
carriage of goods of enemy origin or destination, and no such presump- 
tion as is laid down in Article 1 shall arise. 

3. Goods which are found on the examination of any vessel to be 
goods of enemy origin or of enemy destination shall be liable to condem- 
nation. 

4. Nothing in this order shall be deemed to affect the liability of any 
vessel or goods to capture or condemnation independently of this 
order. 


The leading cases in exposition of the principles of maritime action an- 
nounced in these orders are those of the Zamora, determined by the Privy 
Council April 7, 1916, and the Leonora and other vessels, decided in the 
Probate, Divorce and Admiralty Division, April 15, 1918. 

The Zamora“ was a Swedish steamship, seized April 8, 1915, on its way 
from New York to Stockholm, with a cargo of 400 tons of copper. The ves- 
sel was taken by a British cruiser to Kirkwall to be searched, and on April 
19th condemnation of the ship and cargo was claimed on the ground that the 
cargo was as to more than one-half contraband of war and that both were in 
any event confiscable under the reprisals order of March 11, 1915, the ship 
having sailed from a port other than a German port after March 1 carrying a 
cargo with enemy destination or which was enemy property. The court 
ordered the release of the copper and its delivery to the Crown under Order 
XXIX, rule I, of the Prize Court Rules of 1914 as amended by order in 


“ Text of decision printed in this JourNnat, April, 1916 (Vol. 10), p. 422. 
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council of April 29, 1915. In the opinion of the presiding judge, the order 
could be made under inherent powers of the Prize Court without infringing 
the law of nations as well as under the powers conferred by orders in council. 
But the Privy Council thought that order X XIX, rule I, “‘construed as an 
imperative direction to the court, was not binding; and that as the judge had 
no satisfactory evidence before him that the copper was urgently required, 
the order must be set aside.”” The determination of the Lords of Appeal 
rests upon the consideration that “the Crown has no power by order in 
council to prescribe or alter the law which prize courts have to administer;”’ 
hence an order is to be regarded as a rule of administrative action only and 
not as an announcement of law in a tribunal expounding the law of nations. 
Moreover ‘‘the dictum of Lord Stowell in the case of the Fox (Edwards’ 
Reports, 312) to the effect that the King in council possesses the legislative 
rights over a Prize Court analogous to those possessed by Parliament over 
the courts of common law” cannot be maintained. 

In the case at bar the right to requisition exists, but there must be an 
ascertained basis for judicial action before such a right becomes exercisable. 

In the case of the Leonora the President of the Probate, Divorce and Ad- 
miralty Division, Sir Samuel Evans, held that ‘‘The Reprisals Order in 
Council of February 16th, 1917, which authorizes the capture and condemna- 
tion of vessels carrying cargoes to or from countries contiguous to Germany, 
if such vessels have not first called at a British or Allied port for examination, 
was, in the circumstances existing at the date of the Order, justified by the 
recognized principles of international law, and the consequential results to 
neutrals give them no right to complain or to claim compensation.”’ This 
important decision comprises a valuable review of orders in council in their 
historical development and constitutes a permanent landmark in legal 
science. 

Principles, indeed, do not and cannot change, but while in themselves 
permanent, their applications must be recognized as capable of indefinite ex- 
pansion as new world needs arise and imperiously demand adjustment amid 
new conditions. It is in the spirit of such conditions and needs that the 
orders in council of both periods at which we have glanced must be studied, 
and if rightly grasped, cannot but aid every genuine effort to promote the 
unfolding and growth of the law of nations in both its substantive and pro- 
cedural aspects. 


46 The decision in the case of the Leonora was affirmed by the Judicial Committee of the 
Privy Council on July 31,1919. See text in this Journat for October, 1919 (Vol. 13, p. 814). 
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APPENDIX 
(1) At THe CourT OF THE QUEEN’s Patace, the 11th of November, 1807. 


Present, the King’s most Excellent Majesty in council: 
Whereas certain orders, establishing an unprecedented system of warfare 
against this kingdom, and aimed especially at the destruction of its commerce 
and resources, were, some time since, issued by the Government of France, 
by which ‘“‘the British islands were declared to be in a state of blockade”’ 
thereby subjecting to capture and condemnation all vessels, with their 
cargoes, which should continue to trade with His Majesty’s dominions: 

And whereas, by the same order ‘‘all trading in English merchandise is 
prohibited, and every article of merchandise belonging to England, or com- 
ing from her colonies, or of her manufacture, is declared lawful prize.”’ 

And whereas the nations in alliance with France, and under her control, 
were required to give, and have given, and do give, effect to such orders: 

And whereas His Majesty’s order of the 7th of January last has not an- 
swered the desired purpose, either of compelling the enemy to recall those 
orders, or of inducing neutral nations to interpose, with effect, to obtain their 
revocation, but, on the contrary, the same have been recently enforced with 
increased rigor: 

And whereas His Majesty, under these circumstances finds himself com- 
pelled to take further measures for asserting and vindicating his just rights, 
and for supporting that maritime power which the exertions and valor of his 
people have, under the blessing of Providence, enabled him to establish and 
maintain; and that the maintenance of which is not more essential to the 
safety and prosperity of His Majesty’s dominions, than it is to the protection 
of such states as still retain their independence, and to the general inter- 
course and happiness of mankind: 

His Majesty is therefore pleased, by and with the advice of his privy coun- 
cil, to order, and it is hereby ordered, that all the ports and places of France 
and her allies, or of any other country at war with His Majesty, and all 
other ports or places in Europe, from which, although not at war with His 
Majesty, the British flag is excluded, and all ports or places in the colonies 
belonging to His Majesty’s enemies, shall from henceforth, be subject to the 
same restrictions in point of trade and navigation, with the exceptions here- 
inafter mentioned, as if the same were actually blockaded by His Majesty’s 
naval forces, in the most strict and rigorous manner. And it is hereby fur- 
ther ordered and declared, that all trade in articles which are of the produce 
or manufacture of the said countries or colonies, shall be deemed and con- 
sidered to be unlawful; and that every vessel trading from or to the said 
countries or colonies, together with all goods and merchandise on board, and 
all articles of the produce or manufacture of the said countries or colonies, 
shall be captured and condemned as prize to the captors. 

But although His Majesty would be fully justified, by the cireumstances 
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and considerations above recited, in establishing such system of restrictions 
with respect to all the countries and colonies of his enemies, without excep- 
tion or qualification, yet His Majesty being, nevertheless, desirous not to 
subject neutrals to any greater inconvenience than is absolutely inseparable 
from the carrying into effect His Majesty’s just determination to counteract 
the designs of his enemies, and to retort upon his enemies themselves the 
consequences of their own violence and injustice; and being yet willing to 
hope that it may be possible (consistently with that object) still to allow 
neutrals the opportunity of furnishing themselves with colonial produce for 
their own consumption and supply, and even to leave open, for the present, 
such trade with His Majesty’s enemies as shall be carried on directly with the 
ports of His Majesty’s dominions, or of his allies, in the manner hereinafter 
mentioned: 

His Majesty is, therefore, pleased further to order, and it is hereby 
ordered, that nothing herein contained shall extend to subject to capture or 
condemnation any vessel, or the cargo of any vessel, belonging to any country 
not declared by this order to be subjected to the restrictions incident to a 
state of blockade, which shall have cleared out with such cargo from one port 
or place of the country to which she belongs, either in Europe or America, or 
from some free port in His Majesty’s colonies, under circumstances in which 
such trade, from such free ports, is permitted, direct to some port or place in 
the colonies of His Majesty’s enemies, or from those colonies direct to the 
country to which such vessel belongs, or to some free port in His Majesty’s 
colonies, in such cases, and such articles, as it may be lawful to import into 
such free port; nor to any vessel, or the cargo of any vessel, belonging to 
any country not at war with His Majesty, which shall have cleared out under 
such regulations as His Majesty may think fit to prescribe, and shall be pro- 
ceeding direct from some port or place in this kingdom, or from Gibraltar, 
or Malta, or from any port belonging to His Majesty’s allies, to the port 
specified in her clearance; nor to any vessel, or the cargo of any vessel, 
belonging to any country not at war with His Majesty, which shall be 
coming from any port or place in Europe which is declared by this order to 
be subject to the restrictions incident to a state of blockade, destined to some 
port or place in Europe belonging to His Majesty, and which shall be on her 
voyage direct thereto; but these instructions are not to be understood as 
exempting from capture or confiscation any vessel or goods which shall be 
liable thereto in respect of having entered or departed from any port or place 
actually blockaded by His Majesty’s squadrons or ships of war, or for being 
enemy’s property, or for any other cause than the contravention of this 
present order. 

And the commanders of His Majesty’s ships of war and privateers, and 
other vessels acting under His Majesty’s commission, shall be, and are 
hereby, instructed to warn every vessel which shall have commenced her 
voyage prior to any notice of this order, and shall be destined to any port of 
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France, or of her allies, or of any other country at war with His Majesty, or 
to any port or place from which the British flag, as aforesaid, is excluded, or 
to any colony belonging to His Majesty’s enemies, and which shall not have 
cleared out as is hereinbefore allowed, to discontinue her voyage, and to pro- 
ceed to some port or place in this kingdom, or to Gibraltar or Malta; and any 
vessel which, after having been so warned, or after a reasonable time shall 
have been afforded for the arrival of information of this His Majesty’s order 
at any port or place which she sailed, or which, after having notice of this 
order, shall be found in the prosecution of any voyage contrary to the restric- 
tions contained in this order, shall be captured, and, together with her cargo, 
condemned as lawful prize to the captors. 

And whereas countries not engaged in the war have acquiesced in these 
orders of France, prohibiting all trade in any articles the produce or manu- 
facture of His Majesty’s dominions; and the merchants of those countries 
have given countenance and effect to those prohibitions by accepting from 
persons, styling themselves commercial agents of the enemy, resident at 
neutral ports, certain documents, termed “certificates of origin”’, being certif- 
icates obtained at the ports of shipment, declaring that the articles of the 
cargo are not of the produce or manufacture of His Majesty’s dominions, or 
to that effect: 

And whereas this expedient has been directed by France, and submitted to 
by such merchants, as part of the new system of warfare directed against 
the trade of this kingdom, and as the most effectual instrument of accom- 
plishing the same, and it is therefore essentially necessary to resist it: 

His Majesty is therefore pleased, by and with the advice of his privy 
council, to order, and it is hereby ordered, that if any vessel, after reasonable 
time shall have been afforded for receiving notice of this His Majesty’s order, 
at the port or place from which such vessel shall have cleared out, shall be 
found carrying any such certificate or document as aforesaid, or any docu- 
ment referring to or authenticating the same, such vessel shall be adjudged 
lawful prize to the captor, together with the goods laden therein, belonging to 
the person or persons by whom, or on whose behalf, any such document was 


put on board. 


(2) ResoLutions oF Lorp ERSKINE IN PARLIAMENT, March 8, 1808. 


ist, That the power of making laws to bind the people of this realm, is 
exclusively vested in his majesty by and with the advice and consent of the 
lords spiritual and temporal, and commons of the realm, in parliament as- 
sembled: and that every attempt to make, alter, suspend, or repeal such laws, 
by order of his majesty in his privy council, or in any other manner than by 
his majesty in parliament, is unconstitutional and illegal—2nd, That the 
advising his majesty to issue any Order in Council, for dispensing with, or 
suspending any of the laws of this realm, is a high violation of the funda- 
mental laws and constitution thereof. That the same cannot in any case be 
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justified, but by some unforeseen and urgent necessity endangering the 
public safety. And that in every such case it is the duty of his majesty’s 
ministers to advise his majesty, after issuing such order, forthwith to as- 
semble his parliament, in order both that the necessity of such proceeding 
may be inquired of and determined; and that due provision may be made for 
the public safety, by the authority of his majesty in parliament.—3d, That 
the Law of Nations is a part of the law of the land, and that neutral nations, 
not interposing in the war between his majesty and his enemies, have a legal 
right to such freedom of commerce and navigation, as is secured to them by 
the Law of Nations.—4th, That the late Orders of his majesty in Council, 
are contrary to the law of nations, inasmuch as they purport to interrupt the 
commerce of friendly and unoffending nations, carrying on their accustomed 
trade in innocent articles, between their own country and the ports of his 
majesty’s enemies, not actually blockaded; and even between their own 
country and those of his majesty’s allies. And also, inasmuch as they pur- 
port to compel such trade in future, to come, in the first instance, under pain 
of confiscation, to the ports of his majesty’s dominions, or of his allies, and 
there to submit to such regulations, restrictions and duties as shall be im- 
posed upon them.—5th, That by the Law of Nations, all independent gov- 
ernments have an undoubted right, both in war and peace, to regulate in 
their own territories, and according to their own convenience, except where 
specially restrained by treaty, the admission or exclusion of the ships or 
merchandize of other states. That by the municipal law of this and other 
European countries, it hath been usual to require, that vessels trading to or 
from the ports thereof, shall carry such certificates or other documents, 
showing in what country the vessel hath been built, fitted or owned, by what 
sailors she is navigated, and in what country the articles composing the cargo 
have been grown, produced or manufactured, as may be judged necessary to 
entitle them to entry. And, that the ships of friendly nations carrying such 
papers in time of war, do not thereby violate any rule of amity with other 
countries, or legally incur any penalty whatever, unless such should be found 
to be fraudulent.—6th, That so much of his majesty’s Order in Council, of 
the 11th of Nov. last, as directs, that ‘any vessels carrying any certificates or 
documents, declaring, that the articles of the cargo are not of the produce or 
manufacture of his majesty’s dominions, or to that effect, or carrying any 
other document referring to such certificate or document, shall, together with 
the goods laden therein, belonging to the persons by whom, or on whose be- 
half, any such document was put on board, be adjudged lawful prize to the 
captor’; is a gross and flagrant violation of the Lawof Nations, of the statutes 
made for the freedom of navigation and commerce, and of the rights and 
liberties of the people of this realm; inasmuch as it purports to expose the 
property both of foreign merchants, and even of his majesty’s subjects, in the 
ports of this realm, as well as on the high seas, to unjust detention and for- 
feiture in cases where no offence whatever hath been committed against any 
known principle, or rule of the Law of Nations, or against any law, statute, or 
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usage of the realm.—7th, That the free access to the ports of this realm, and 
the liberty of trading to and from the same, has been secured to merchant 
strangers, not being of a hostile nation, by Magna Charta and divers other 
ancient statutes in which it is expressly provided, ‘that no manner of ship, 
which is fraught towards England or elsewhere, be compelled to come to any 
port of England, nor there to abide against, the will of the masters and mari- 
ners of the same, or of the merchants whose the goods be.’ And that the 
said statutes were intended, not only to protect the innocent commerce of 
friendly nations, but also to secure to the people of this realm, the benefits of 
a free and open market for the sale of the produce and manufactures thereof; 
and for the carrying on of such trade as might conduce to the profit and ad- 
vantage of the realm.—8th, That the above-mentioned Orders of his majesty 
in Council are in open breach and violation of the said statutes, inasmuch as 
they direct that ships fraught to other places than this kingdom, and even to 
ports belonging to his majesty’s allies, may be compelled to come to the ports 
of this realm, or of its dependencies, and there to abide under such restric- 
tions or regulations as his majesty may be advised to impose upon them; and 
also inasmuch as they direct that the goods laden in such vessels shall not be 
cleared out again from such ports, without having been, in some cases, pre- 
viously entered and landed; nor, in other cases, without having obtained 
from his majesty’s officers licences to depart, which licences such Officers 
are not, by any known law of this realm, authorized to grant.’”’ (Hansard’s 
Debates, Vol. X, columns 969-971.) 


(3) Av THE CouRT OF THE QUEEN’S PaLace, the 26th of April, 1809. 


Present, the King’s Most Excellent Majesty in council. 

Whereas, His Majesty, by his order in council of the 11th of November, 
1807, was pleased, for the reasons assigned therein, to order that “‘all the 
ports and places of France and her allies, or any other country at war with 
His Majesty, and all other ports or places in Europe from which, although 
not at war with His Majesty, the British flag is excluded, and all ports or 
places in the colonies belonging to His Majesty’s enemies, should from hence- 
forth be subject to the same restrictions in point of trade and navigation as if 
the same were actually blockaded in the most strict and rigorous manner,” 
and also to prohibit “‘all trade in articles which are the produce or manu- 
factures of the said countries or colonies,’ and whereas, His Majesty, having 
been nevertheless desirous not to subject those countries which were in al- 
liance or in amity with His Majesty to any greater inconvenience than was 
absolutely inseparable from carrying into effect His Majesty’s just determi- 
nation to counteract the designs of his enemies, did make certain exceptions 
and modifications expressed in the said order of the 11th of November, and in 
certain subsequent orders of the 25th of November, declaratory of the afore- 
said order of the 11th of November and of the 18th of December, 1807, and 
the 30th of March, 1808: 
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And, whereas, in consequence of divers events which have taken place 
since the date of the first-mentioned order, affecting the relations between 
Great Britain and the territories of other Powers, it is expedient that sundry 
parts and provisions of the said orders should be altered or revoked: 

His Majesty is therefore pleased, by and with the advice of his Privy 
Council, to revoke and annul the said several orders, except as hereinafter 
expressed; and so much of the said several orders, except as aforesaid, is 
hereby revoked accordingly. And His Majesty is pleased, by and with the 
advice of his Privy Council, to order, and it is hereby ordered, that all the 
ports and places as far north as the river Ems, inclusively, under the Govern- 
ment styling itself the Kingdom of Holland, and all ports and places under 
the Government of France, together with the colonies, plantations, and set- 
tlements in possession of those Governments, respectively, and all ports and 
places in the northern parts of Italy, to be reckoned from the ports of Orbi- 
tello and Pesaro, inclusively, shall continue, and be subject to the same re- 
strictions, in point of trade and navigation, without any exception, as if the 
same were actually blockaded by His Majesty’s naval forces in the most strict 
and rigorous manner; and that every vessel trading from and to the said 
countries or colonies, plantations or settlements, together with all goods and 
merchandize on board, shall be condemned as prize to the captors. 

And His Majesty is further pleased to order, and it is hereby ordered, that 
this order shall have effect from the day of the date thereof with respect to 
any ship, together with its cargo, which may be captured subsequent to such 
day, on any voyage which is and shall be rendered legal by this order, al- 
though such voyage, at the time of the commencement of the same, was un- 
lawful, and prohibited under the said former orders; and such ships, upon 
being brought in, shall be released accordingly; and with respect to all ships, 
together with their cargoes, which may be captured in any voyage which 
was permitted under the exceptions of the orders above mentioned, but 
which is not permitted according to the provisions of this order, His Majesty 
is pleased to order, and it is hereby ordered, that such ships and their cargoes 
shall not be liable to condemnation, unless they shall have received actual 
notice of the present order before such capture, or, in default of such notice 
until after the expiration of the like intervals, from the date of this order, as 
were allowed for constructive notice in the orders of the 25th of November, 
1807, and the 18th of May, 1808, at the several places and latitudes therein 
specified. 

And the right honorable the Lords Commissioners of His Majesty’s 
Treasury, His Majesty’s principal Secretaries of State, the Lords Commis- 
sioners of the Admiralty, and the Judge of the High Court of Admiralty, and 
Judges of the Courts of the Vice-Admiralty, are to give the necessary direc- 


tions herein as to them may respectively appertain. 
STEPHEN COTTRELL. 


JURISDICTION OVER FOREIGNERS IN SIAM 


By Expon R. JAMEs 
Adviser in Foreign Affairs to the Siamese Government 


The course of the development and modification of exterritoriality in 
Siam is so little known that an account of it may not be without interest to 
students of international law. Exterritoriality, which affects only a mi- 
nority of the foreigners resident in Siam, for the majority have never enjoyed 
its privileges, began less than three generations ago when Siam’s legal 
institutions were still of a primitive sort and it seemed, therefore, to be a 
logical and simple expedient upon which to base trade relations with Euro- 
peans. Since then these institutions have been very considerably modified 
and exterritoriality, regarded in Siam as a temporary device to last only 
until the law and the courts could be placed upon a modern footing, has 
become increasingly burdensome now that the number of foreigners, orig- 
inally European but now preponderatingly Asiatic, affected by it has grown 
to considerable proportions, and the administration of justice has been 
improved and modernized. 

The reorganization of courts and law, which has taken place since 1855, 
and especially since the reorganization of the Ministry of Justice in 1892, 
accompanied, as it has been, by advances in general administrative effi- 
ciency, has resulted in many instances in a progressive amelioration of 
the régime of exterritoriality. In the course of this process, there have 
been introduced some novel restrictions upon the action of Siamese courts 
in their dealings with foreigners and these restrictions and guarantees are 
not without interest. However, notwithstanding their utility as temporary 
measures during a period of transition from the old system of justice to the 
new, many of these guarantees must be regarded as in their turn fast be- 
coming obsolete and doomed to pass with exterritoriality itself and to be- 
come matters of historical interest only. 

With the promulgation and coming into force of the new codes, the com- 
pletion of which is not far distant, and with an increasing efficiency in the 
administration of justice, there will be less and less reason, as the years go by, 
for insistence upon special procedure in judicial matters involving privileged 
groups of foreigners which is not insisted upon in other states. The state 
of the law and of the administration of justice is a matter about which for- 
eigners in all countries are extremely sensitive, but if the progress already 
made is kept up in the future, Siam may not unreasonably expect to receive 
at no distant day the consideration in such matters due to a fully free and 


independent member of international society. 
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A review of the system of jurisdiction over special groups of foreigners in 
Siam, if, indeed, the medley of arrangements can be called a system, falls 
quite naturally into three periods, and for this and other reasons it has 
seemed more satisfactory to consider the treaties in chronological order 
rather than to attempt to group them according to topics or by countries. 
The first of these periods ended with the signing of the British treaty of 
1855. The second began in 1855 and ended in 1874 when the treaty with the 
Government of India was executed, a period of the establishment of consular 
jurisdiction. The third period, one of the modification of consular jurisdiction, 
is not yet finished but began in 1874 when the first changes in the régime of 
exterritoriality were made.! 

Prior To 1855 


The student of the early Siamese treaties is very much handicapped by 
the fact that the records of the kingdom were destroyed when Ayuthia, then 
the capital, was taken and destroyed by the Burmese in 1767. Such records 
as exist of the international relations of the country before that time can now 
be found only in the archives of European states and these have not yet 
been thoroughly searched. Therefore, a study of the documents prior to 
1767 must necessarily be incomplete. However, from materials recovered 
in Europe, together with the somewhat meager descriptions of the system 
which then prevailed, which are to be found in such contemporary writings 
as have been printed, some idea can be gathered of the system of jurisdiction 
over foreigners in the sixteenth, seventeenth, and eighteenth centuries.? 

The Portuguese, the first Europeans to come in any considerable number, 
arrived early in the sixteenth century. They were followed, after a long 
interval, by the Dutch, and in the early part of the seventeenth century came 
the English, and about 1662, the French. Danish traders appeared in Ten- 
asserim, then a part of Siam, in 1621, but apparently their stay was short. 
There were, also, during the seventeenth century, considerable groups of 
Asiatic peoples, Armenians, Persians, Indians, Malays and others. As a 
result of the religious persecutions in Japan, a large number of Japanese 

1A collection of State Papers of the Kingdom of Siam, 1664-1886, compiled by the Siamese 
Legation in Paris, was published in London in 1886. Since then no other official collection 
has appeared, though one is now in course of preparation. A collection, unofficial and in- 
complete, was published in Bangkok in 1915 by the Bangkok Times, an English newspaper. 
Wolcott H. Pitkin, Esq., of the New York bar, formerly Adviser in Foreign Affairs to the 
Siamese Government, has prepared and printed a very useful but unfortunately incom- 
plete collection of treaties as a supplement to his brief, Siam’s Case for the Revision of 
Obsolete Treaty Obligations. 

2 Many of the references to jurisdiction in the early accounts of Siam have been collected 
by M. Louis Duplatre, Assistant Legal Adviser in the Siamese Ministry of Justice, in his 
thesis for the University of Grenoble, Condition des Etrangers au Siam. Anderson’s English 
Intercourse with Siam in the Seventeenth Century is a very useful book. See, also, Records of 
the Relations between Siam and Foreign Countries in the 17th Century, published by the Baj- 


irafiana National Library, Bangkok. 
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Christians settled in the country about the middle of the seventeenth cen- 
tury. Of course, there were always the Chinese. 

No treaties or conventions with the Portuguese during the period under 
consideration have yet been found, but doubtless there were such and a thor- 
ough search of the archives in Portugal and Macao might disclose many doc- 
uments of interest. 

There was in existence in the seventeenth century, a system, which un- 
doubtedly antedated that century, but whether founded originally upon 
treaty stipulations is now unknown, under which the various national 
groups were permitted to live in “camps”, over each of which was placed a 
“captain” chosen by his own people with the approval of the king. This 
captain was the judge in all differences among his nationals but was respon- 
sible for all his actions to a Siamese official designated for that purpose. The 
captain, or as he was sometimes called, the ‘‘amphur”, which is the title of 
a subordinate Siamese administrative official at the present time, seems to 
have been subject in all respects to Siamese jurisdiction, and, indeed, although 
a foreigner, was regarded as a Siamese functionary, having no official rela- 
tion to the government to his own country. 

The earliest treaty* containing references to jurisdiction, of which the 
writer knows, is that with the Dutch United East India Company, acting 
under the authority of the States-General of the United Netherlands. This 
treaty, which was signed at Ayuthia on August 22, 1664, after granting to 
the company certain trading monopolies, provided that, should any of the 
company’s servants commit a grave crime in Siam, neither the king nor the 
Siamese courts should judge him but he must be delivered to the company’s 
chief to be punished according to Dutch law. If the chief himself committed 
a capital crime, he was to be kept under arrest by the king until notice 
had been given to the governor-general. Dutch traders were thus made ex- 
empt from Siamese jurisdiction in cases of grave crimes committed by them 
and this exemption extended even to crimes against the Siamese themselves. 

In 1662, a company of French missionaries came to Siam and was re- 
ceived with great cordiality, for the kings of Siam have been without ex- 
ception extremely tolerant in religious matters. Misconstruing this friend- 
liness, the missionaries persuaded themselves that the king’s conversion to 
Christianity was a possibility and, upon their return to France, they suc- 
ceeded in interesting Louis XIV in the project of establishing, at one stroke, 
both the Christian religion and French influence where neither had before 
existed. Ambassadors from Siam were, also, received by Louis and their 
reports to the king of Siam assisted greatly in aiding the French attempt. 
An embassy, headed by M. de Chaumont, was ultimately dispatched to Siam 
and on December 10, 1685, a treaty‘ was signed at Lopburi which dealt ex- 


* Siamese State Papers, p. 233; also, Records of Relations between Siam and Foreign Coun- 
tries in the 17th Century, Vol. 2, p. 66. 
* Siamese State Papers, p. 239. 
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clusively with matters of religion. The next day, December 11, 1685, an- 
other treaty, unpublished as yet, this time a commercial one, was executed 
by the Siamese and French plenipotentiaries. 

The first treaty granted the missionaries the privilege of preaching the 
Christian law in Siam and guaranteed tolerance for such converts as might 
be made. The French request that, in order to avoid any attempts at the 
persecution of converts, a qualified Siamese ‘‘ mandarin” might be appointed 
to hear and judge all such cases, was granted but with the qualification that 
the mandarin must refer such matters to one of the judges of the king 
before passing sentence. It was, also, agreed that if the missionaries did 
not transgress the privileges conferred upon them by the treaty, their affairs 
should be judged by a mandarin presented by the bishop but appointed 
by the king. 

The second treaty of M. de Chaumont contains a request that the French 
servants of the Compagnie des Indes Orientales, as well as the French not 
connected with that company, who were not in the service of the king, 
might be judged as to disputes among themselves by the captain of the 
company, who was, also, to have authority to punish any of the French 
guilty of theft. The king, responding to this request, granted that the 
French, not in his service or in that of his ministers, who committed theft 
or any other culpable act, should be left for punishment to the French 
captain. If any one of the parties should not be satisfied with the judgment 
of the captain and should request that justice should be done by the king’s 
ministers, the execution of the judgment should be stayed until the king of 
France had been informed and had given directions. If any of the servants 
of the company should commit any act worthy of judicial consideration, 
whether civil or criminal, against any one not French, the French captain 
was to sit with the Siamese judges to determine the case according to the 
laws of Siam. The king expressed the belief, however, that it would be 
better if a French judge should be appointed as this would relieve the officers 
of the company of a burden which might interfere with their commercial 
duties. 

The provisions of this treaty were not completely satisfactory to France, 
and in 1687 another embassy, headed by MM. de la Loubére and Ceberet, 
was sent to Siam. This mission negotiated another treaty, which was 
signed at Lopburi on December 11, 1687. In this, the principal officer of 
the company was given full jurisdiction in all disputes, both civil and crim- 
inal, in which only individuals in the company’s service were involved, 
whether French or of any other nationality. If one of the parties was not 
in the service of the company, the jurisdiction remained in the king of Siam, 
but the principal officer of the company was to have the right to sit in the 
court and to have a definite voice in the determination of the case, after 
taking an oath to judge according to right and justice. 

5 Journal of the Siam Society, Vol. 14, part 2, pp. 23, 30. 
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The Siamese plenipotentiary in the treaties negotiated by M. de Chaumont 
was the famous Constantine Phaulcon, a Greek, who had been brought to 
Siam in an English ship, probably as a cabin boy, and had risen, after 
several unsuccessful adventures on his own account, in one of which he was 
shipwrecked, to the high position of favorite and chief minister of the king. 
Not without some reason, he came to be suspected of secret dealings with 
the French and, shortly after the treaty of 1687, the Siamese nobles, alarmed 
by the presence of French troops in the country, rose in revolt. Phaulcon 
was killed and, the king opportunely dying, the dynasty was changed and 
the French efforts came to nothing. 

During most of the eighteenth century, Siam was occupied with civil 
war and with invasions by the Burmese. In 1757, the Burmese took the 
province of Tenasserim and ten years later Ayuthia fell. The capital was 
transferred to Bangkok and the first king of the present dynasty, the Chakri, 
was called to the throne in 1782. The new king, officially known today as 
Rama I, building upon the work of his immediate predecessor, who had not 
founded a dynasty, restored the country to a condition of peace, and rela- 
tions with the European world, largely, if not entirely, suspended during 
most of the previous century, were resumed early in the nineteenth. 

Perhaps in 1820, certainly about that time, the Portuguese sent an envoy 
who may have made a treaty. If he did, the text has been lost. However, 
he obtained permission to trade and consent was given for the establishment 
of a consulate, the first in Siam. The success of the experiment must have 
been doubtful for no other consulates were established until 1855, under the 
terms of the British treaty of that year. 

About the same time, the British were trying to secure a commercial 
treaty. An attempt in 1822 failed, but in 1826, on June 20, a treaty,® the 
first with Great Britain of which there is certain knowledge, was signed. 
No provision was made for a consul and the treaty provided that English 
and Siamese when in the country of the other must conduct themselves 
according to the established laws of that country, Siam or England, in 
every particular. 

Shortly afterwards, on March 20, 1833, a treaty’ with the United States 
was signed at Bangkok, which provided that: ‘‘Merchants of the United 
States trading in the Kingdom of Siam shall respect and follow the laws and 
customs of the country in all points.” 

This was the last treaty, so far as is known, entered into by Siam prior 
to the establishment of consular jurisdiction in 1855. While the treaties of 
the seventeenth century undoubtedly contained the germs of an exterritorial 
system, they had long since become obsolete and inoperative and it is not, 
therefore, too much to say that in 1855 exterritoriality was unknown in Siam. 


* British and Foreign State Papers, Vol. 23, p. 1153. 
"Ibid., Vol. 20, p. 590. There had been American ships engaged in trade with Siam since 
1818, 
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1855-1874 


On April 18, 1855, there was signed at Bangkok a new treaty * with Great 
Britain, the effect of which was to establish a radically different system of 
jurisdiction. This treaty, generally known as the Bowring treaty, after 
the British envoy, Sir John Bowring,’ at that time the governor of Hong- 
kong, provided that: 


II. The interests of all British subjects coming to Siam shall be placed 
under the regulation and control of a consul, who will be appointed to 
reside at Bangkok. . . . Any dispute arising between Siamese and 
British subjects shall be heard and determined by the consul, in con- 
junction with the proper Siamese officers; and criminal offences will be 
punished, in the case of English offenders, by the consul, according to 
English laws, and in the case of Siamese offenders, by their own laws 
through the Siamese authorities. But the consul shall not interfere in 
any matters referring solely to Siamese, neither will the Siamese author- 
ities interfere in questions which concern only the subjects of Her 
Britannic Majesty. 


On May 13, 1856, an agreement! supplementary to the treaty of 1855 
was executed in which were made certain explanations and amplifications of 
the provisions of that treaty. By Article II of this agreement, it was 
established: 


That all criminal cases in which both parties are British subjects, or 
in which the defendant is a British subject, shall be tried and determined 
by the British Consul alone. 7 

That all civil cases in which both parties are British subjects, or in 
which the defendant is a British subject, shall be heard and determined 
by the British Consul alone. 

That whenever a British subject has to complain against a Siamese 
he must make his complaint through the British Consul, who will lay 
it before the proper Siamese authorities. 

That in all cases in which British or Siamese subjects are interested, 
the Siamese authorities in the one case, and the British Consul in the 
other, shall be at liberty to attend at, and listen to, the investigation 
of the case; and copies of the proceedings will be furnished from time 
to time, or when ever desired, to the Consul or the Siamese author- 
ities, until the case is concluded. 

That although the Siamese may interfere so far with British subjects 
as to call upon the Consul . . . to punish grave offences when com- 
mitted by British subjects, it is agreed that, British subjects, their per- 
sons, houses, premises, lands, ships, or property of any kind, shall not 
be seized, injured or in any way interfered with by the Siamese. 


It was, also, agreed in Article III, that in case a British subject died in 
Siam, his property was to go to his heirs according to English law and the 


* British and Foreign State Papers, Vol. 46, p. 138. 

* An account of his mission to Siam is given by Sir John Bowring in his The Kingdom and 
People of Siam. 

1° British and Foreign State Papers, Vol. 46, p. 146 
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consul or his appointee might take charge of it on their account. Any debts 
due the deceased might be collected by the consul and if the deceased should 
owe money such claims were to be liquidated as far as the estate of the de- 
ceased sufficed. 

The Bowring treaty and the supplementary agreement furnished the 
model for all treaties negotiated up to 1874. While there are variations 
in language, there is little, if any, difference in effect. Beginning with the 
United States,'' there followed at short intervals, treaties with France,” 
Denmark,” the Hanseatic Republic,“* Portugal,!© The Netherlands,'* Prus- 
sia and the States of the German Customs and Commercial Union and 
the Grand Duchies of Mecklenburg-Schwerin and Mecklenburg-Strelitz,!” 
Sweden and Norway,'® Belgium,’ Italy,?° Austria-Hungary,” and Spain. 

Since the treaty with Spain, no other treaties of the Bowring type have 
been concluded by Siam, though exterritoriality was later conceded to 
Russia and Japan but under terms differing from those contained in the 
Bowring treaty. From the great number of treaties of this type and the con- 
sequent development of consular jurisdiction within so short a space of time, 
it might not unnaturally have been thought that its shaking off or even its 
material modification would be extremely difficult and long delayed. How- 
ever, the growing numbers of British Indian and Burmese subjects in the 
north of Siam, where a British consul was available only after a long and 
dificult journey to Bangkok, five hundred or more miles to the south, 
soon made some special arrangement for such persons necessary. The 


proeess of modifying the system established by the Bowring treaty began, 
therefore, much earlier than might otherwise have been expected.” 


“ May 29, 1856. British and Foreign State Papers, Vol. 46, p. 383. 

® August 15, 1856. Ibid., Vol. 47, p. 993. 

May 21, 1858. [bid., Vol. 50, p. 1073. 

“ October 25, 1858. Unpublished but practically identical with the treaty with The 
Netherlands, infra, n. 16. 

‘6 February 10, 1859. British and Foreign State Papers, Vol. 72, p. 109. 

1% December 17, 1860. Jbid., Vol. 58, p. 262. 

1" February 7, 1862. bid., Vol. 53, p. 741. 

‘8 May 18, 1868. Ibid., Vol. 69, p. 1135. 

August 29, 1868. Ibid., Vol. 59, p. 405. 

2° October 3, 1868. Ibid., Vol. 60, pp. 773, 783. 

* May 17, 1869. Jbid., Vol. 61, p. 1308. 

* February 23, 1870. [bid., Vol. 61, p. 483. 

* The treaty between France and Siam, signed at Paris, July 15, 1867, British and 
Foreign State Papers, Vol. 47, p. 1340, in which Siam recognized the recently acquired French 
protectorate over Cambodia, contains, Article V, a provision that “if Cambodian subjects 
commit any crime or offence on Siamese territory, they shall . . . be tried and punished 
with justice by the Siamese Government according to the laws of Siam”. This, however, 
can hardly be taken as the beginning of the modification of exterritoriality, as Siam had not 
theretofore recognized the protectorate, and Cambodians in Siam had been always subject 
to the jurisdiction of the Siamese law and tribunals. 
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1874 To THE PRESENT TIME 


On January 14, 1874, four years after the last treaty of the Bowring type 
had been entered into, there was signed at Calcutta a treaty * between Siam 
and the Government of India which provided for a special régime for British 
Indian and Burmese subjects in the three northern provinces of Chiengmai, 
Lakhon, and Lampoonchi. As the treaty had for one of its purposes the 
prevention and punishment of crime committed along the borders, chiefly 
dacoity, provision was made for the establishment of guard stations on 
Siamese territory and for a mutual surrender of fugitives. If dacoity was 
committed in the three Siamese provinces and the perpetrators fled into 
British territory, the British authorities were to use their best endeavors to 
apprehend them and, if Siamese, they were to be delivered to the Siamese 
authorities. If British, they were to be dealt with by the British author- 
ities. A corresponding arrangement was made in cases of dacoity in British 
territory if the dacoits fled into Siam. However, if any persons were appre- 
hended in the territory in which the dacoity had been committed, they were 
to be tried and punished by the local courts without question as to their 
nationality. Passports were required for Siamese going into British terri- 
tory and for British subjects going into Siam from British Burma. Native 
Indian British subjects entering the three Siamese provinces without pass- 
ports were liable to the local courts and the local law for offences committed 
by them on Siamese territory, but if provided with passports, they were to 
be dealt with according to English law by the consul at Bangkok, or by the 
British officer in the Yoonzaleen district in Burma, who was authorized, 
subject to the conditions of the treaty, to exercise all or any of the powers of 
a British consul under the treaty of 1855 and the supplementary agreement 
of 1856. 

The arrangements made for the disposition of civil disputes are historically 
important for in them is found the germ of those international courts which 
figure so largely in the later British treaties of 1883 and 1909 and in the 
French treaty of 1907. The king of Siam agreed to appoint proper persons 
to be judges in the city of Chiengmai with jurisdiction to investigate and 
decide claims arising between British and Siamese in the three provinces 
above named; but in the case of claims by Siamese against British subjects 
holding passports, the judges were to have jurisdiction only in case such 
British subjects consented. Claims of Siamese against British subjects 
not consenting to the jurisdiction of the judges were to be investigated and 
decided either by the consul at Bangkok or the officer in the Yoonzaleen 
district in Burma. All claims by Siamese against British subjects not 
holding passports were to be decided by the ordinary local courts. 

These limited and somewhat unsatisfactory arrangements continued for 
only a few years. On September 3, 1883, the treaty of 1874 was abrogated 


% British and Foreign State Papers, Vol. 66, p. 537. 
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by a new treaty * with the British Government, which provided for a British 
consulate at Chiengmai and brought into existence a new system of juris- 
diction for all British subjects resorting to Chiengmai, Lakhon, and Lam- 
poonchi. 

Many of the provisions of the treaty of 1874 were retained, but the ju- 
risdiction of the court established by that treaty was extended so that all 
British subjects in the provinces named, in both civil and criminal matters 
and without distinction as to race and place of origin or the possession of 
passports, were placed under the jurisdiction of a special Siamese court, in 
the later treaties called the International Court, in which Siamese law was 
to be applied. The sections of the treaty in which these arrangements are 
set out are reproduced in the footnote below. ** 

By this treaty, which was to continue in force for seven years from the 
exchange of ratifications and from year to year thereafter, all British subjects 
in the specified provinces were placed under the jurisdiction of a Siamese 
court, administering Siamese law. The participation of the consul or 
vice-consul in the proceedings, the privilege of evoking any case in which 
both parties or the defendant or accused were British subjects, together 
with the provisions for appeal to Bangkok, furnish guarantees of fairness on 
the part of the Siamese tribunal, which, if applied in the proper spirit by the 
consul, would not be likely to give offence to the natural pride of the 


% British and Foreign State Papers, Vol. 74, p. 78. 

* VIII. His Majesty the King of Siam will appoint a proper person or persons to be a 
commissioner and judge, and commissioners and judges, in Chiengmai for the purposes 
hereinafter mentioned. Such judge or judges shall, subject to the limitations and provisions 
contained in the present treaty, exercise civil and criminal jurisdiction in all cases arising 
in Chiengmai, Lakon and Lampoonchi, between British subjects, or in which British subjects 
may be parties as complainants, accused, plaintiffs or defendants, according to Siamese law; 
provided always, that in such cases the Consul or Vice-Consul shall be entitled to be present 
at the trial and to be furnished with copies of the proceedings, which, when the defendant or 
accused is a British subject, shall be supplied free of charge, and to make any suggestions 
to the judge or judges which he may think proper in the interests of justice; provided, also, 
that the Consul or Vice-Consul shall have power at any time before judgment, if he shall 
think proper in the interests of justice by a written requisition under his hand, directed to 
the judge or judges, to signify his desire that any case in which both parties are British 
subjects, or in which the accused or defendant is a British subject, be transferred for ad- 
judication to the British Consular Court at Chiengmai and the case shall thereupon be 
transferred to such last mentioned Court accordingly, and be disposed of by the Consul 
or Vice-Consul, as provided by Article II of the Supplementary Agreement of 13th May, 

1X. In civil and criminal cases in which British subjects may be parties, and which shall 
be tried before the said judge or judges, either party shall be entitled to appeal to Bangkok; 
if a British subject, with the sanction and consent of the British Consul or Vice-~Consul and 
in other cases by leave of the presiding judge or judges. 

In all such cases a transcript of the evidence, together with a report from the presiding 
judge or judges, shall be forwarded to Bangkok, and the appeal shall be disposed of there by 
the Siamese authorities and Her Britannic Majesty's Consul-General in consultation. 
Provided always that in all cases where the defendants or accused are Siamese subjects the 
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Siamese in the integrity of their own institutions. Indeed so satisfactory to 
both parties did these arrangements work that they were extended later to 
eight other provinces in northern Siam.?” 

Between 1883 and 1898 no treaties were made concerning matters of ju- 
risdiction. On February 25, 1898, a treaty** with Japan, to continue in 
force for ten years and from year to year thereafter, was signed at Bangkok 
which, though containing no reference itself to jurisdiction, had annexed to 
it a protocol in which is found the following: 

1. The Siamese Government consent that Japanese consular officers 
shall exercise jurisdiction over Japanese subjects in Siam until the ju- 
dicial reforms of Siam shall have been completed, that is, until a crimi- 
nal code, a code of criminal procedure, a civil code (with exception of 
a law of marriage and succession), a code of civil procedure and a law of 
constitution of the courts of justice shall come into force. 


The Japanese protocol marked a very real advance notwithstanding that 
it established consular jurisdiction in favor of a nation which had not been 
entitled to it theretofore, as it contained, for the first time in the history of 
exterritoriality in Siam, a recognition of the principle that consular jurisdic- 
tion was a temporary expedient and not a permanent arrangement. It is 
interesting to note that, at the time of the signing of the treaty with Siam, 
Japan had secured from those Powers to which she had granted consular 
jurisdiction a similar promise to relinquish the system upon the promulga- 
tion of the Japanese codes, a promise which was redeemed the following year 
when the codes were put into force. The treaty between Japan and Siam 
makes the end of consular jurisdiction dependent upon the completion of 
certain designated reforms of the Siamese legal system upon the accom- 
plishment of which Japanese subjects are to be submitted to the Siamese 
courts without any guarantees whatever.*® 

During the following year an agreement,*® dated June 11/23, 1899, was 


final decision on appeal shall rest with the Siamese authorities; and that in all other cases in 
which British subjects are parties the final decision on appeal shall rest with Her Britannic 
Majesty’sConsul-General. . . . 

XIII. Except as and to the extent specially provided, nothing in this treaty shall be taken 
to affect the provisions of the Treaty of Friendship and Commerce between the King of 
Siam and Her Majesty of the 18th April, 1855, and the Agreement Supplementary thereto 
of the 13th May, 1856. 

27 Extended to Muang Nan and Phre by exchange of notes dated December 31, 1884, 
and January 10, 1885, and to Muang Than, Raheng, Sawankalok, Sukothai, Utaradit and 
Pichai by notes dated September 28, 1896. British and Foreign State Papers, Vol. 88, 
pp. 33, 34. 

28 Thid., Vol. 90, pp. 66, 70. 

29 The Siamese judicial reforms, though much in the way of modern legislation had been 
accomplished before, really began in earnest in 1892 with the reorganization of the Min- 
istry of Justice. The Penal Code was put into force in 1908. The Civil and Commercial 
Code will be promulgated during 1922, and the work on the other codes is far advanced. 

3° British and Foreign State Papers, Vol. 92, p. 109. 
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entered into between Siam and Russia by which, pending the conclusion of 
a treaty of friendship and commerce, Russian subjects were permitted to 
enjoy, in all that concerns jurisdiction, commerce, and navigation, all the 
rights and privileges granted to the subjects of other nations. No final 
treaty was ever concluded. The Russian agreement was not, therefore, as 
satisfactory from the Siamese standpoint as the Japanese protocol of the 
previous year, but inasmuch as it was only a temporary arrangement, it did 
not mark a definite step backward along the line of progress started by the 
Indian treaty of 1874. 

Up to this time there had never been any definition of the persons entitled 
to registration at consulates under the provisions of the treaties. The ex- 
tension of the possessions of Great Britain and France in the Far East had 
resulted in bringing under the protection of those Powers a large number of 
Asiatics who had previously been subject to Siamese jurisdiction during any 
sojourn they might make in Siam. Registration at the consulates of some of 
the countries having Asiatic subjects and protégés was not always confined 
to those entitled to it, and offenders against the criminal laws of Siam not 
infrequently appeared with letters of protection and certificates of registra- 
tion which they sought to use for the purpose of preventing their trial and 
possible conviction in a Siamese court. The admission of a person to regis- 
tration at a consulate was always made the basis of a claim that the regis- 
trant was not subject to Siamese jurisdiction, even though the registration 
had been improper. The correction of the register was a matter for the 
particular consulate and there was no procedure by which the Siamese Gov- 
ernment could institute proceedings to have the question decided. A Sia- 
mese court, conceivably, might reject the registration certificate but if this 
was done a diplomatic clash was inevitable. The first arrangement pro- 
viding for a change in these respects was that contained in an agreement *! 
between Great Britain and Siam, signed November 29, 1899. It was agreed 
that registration should be ¢onfined to the following categories of persons: 


1. All British natural born or naturalized subjects other than those 
of Asiatic descent. 

2. All children and grandchildren born in Siam of persons entitled to 
be registered under the first category who are entitled to the status of 
British subjects in contemplation of English law. Neither greatgrand- 
children nor illegitimate children born in Siam of persons mentioned 
in the first category are entitled to be registered. 

3. All persons of Asiatic descent born within the Queen’s dominions 
or naturalized within the United Kingdom or born within the territory 
of any Prince or State in India under the suzerainty of or in alliance 
with the Queen. Except natives of Upper Burma or the British Shan 
States who became domiciled in Siam before January Ist, 1886. 

4. All children born in Siam of persons entitled to be registered 
under the third category. No grandchildren born in Siam of persons 


%t British and Foreign State Papers, Vol. 91, p. 101. 
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mentioned in the third category are entitled to be registered for pro- 


tection in Siam. 
5. The wives and widows of any persons who are entitled to be regis- 
tered under the foregoing categories. 


This agreement, also, provided for the holding of a joint inquiry by the 
British and Siamese authorities should any question arise as to the right of 
any person to hold a British certificate of registration or as to the validity 
of the certificate itself. 

Agreements having a similar purpose have been concluded with The 
Netherlands, May 1, 1901; France,” February 13, 1904; Denmark,* March 
24, 1905; and Italy,** April 8, 1905. 

Great Britain and France have large numbers of Asiatic subjects and 
protégés in Siam as has, also, in lesser degree, The Netherlands. These 
agreements, therefore, removed to a very large extent, though not entirely, 
what had been a source of irritation to the Siamese Government. No 
arrangements of this kind, though, have been made with the other treaty 
Powers, some of which, chiefly Portugal, have considerable numbers in 
Siam who claim their protection. 

The convention of 1904 with France and those of 1905 with Denmark 
and Italy, to which reference has just been made, modified very consider- 
ably the jurisdictional régime established by the earlier treaties. The 
French convention provided that, in the provinces of Chiengmai, Lakhon, 
Lampoon, and Nan, all criminal and civil cases involving French ressortiss- 
ants, including quite clearly French citizens, should be tried in the Siamese 
International Courts. The consul was given the right to be present at 
hearings and to make such observations as might seem to him desirable in 
the interests of justice. In addition, if the defendant was French or a 
French protégé, the consul might evoke the case for trial before him. In 
all of the other provinces of Siam, French ressortissants remained, as before, 
as to all those civil and criminal matters in which they might be concerned 
as defendants, under the jurisdiction of the consul. It was, however, 
provided that in civil cases in which the defendant was Siamese the action 
should be brought in the Siamese Court for Foreign Causes. Appeals from 
both the International Courts and the Court for Foreign Causes were to be 
brought to the Siamese Court of Appeal for Bangkok. 

The Italian convention of 1905 contained an arrangement similar to that 
in the French convention just described, the list of provinces to which it was 
to be applied being identical. The Danish convention of the same year was, 
also, practically identical, but in addition to the provinces named in the 
French and Italian conventions, included Phre. 


* British and Foreign State Papers, Vol. 97, p. 961. 
*% Pitkin, Siam’s Case for Revision of Obsolete Treaty Obligations, Supp., p. 190. 
* Pitkin, op. cit., Supp., p. 195. 
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A treaty,*® with protocol, between Siam and France, signed March 23, 
1907, still further extended Siamese jurisdiction. By it all French Asiatic 
subjects and protégés, throughout Siam, registered at French consulates 
after the date of the treaty, were submitted to the jurisdiction of the or- 
dinary Siamese courts, except those in two provinces, Udorn and Isarn. 
All such subjects and protégés, registered at French consulates at the date 
of the treaty, and those in Udorn and Isarn provisionally and without refer- 
ence to the date of their registration, were submitted to the jurisdiction of 
the Siamese International Courts subject to the exercise by the consul of 
the privilege of evocation under the terms of the convention of 1904, but 
this privilege was to cease as to all matters coming within the scope of codes 
and laws regularly promulgated and put into force after they had been 
communicated to the French Legation. The régime of the International 
Courts was to come to an end and their jurisdiction transferred to the or- 
dinary Siamese Courts after the promulgation and coming into force of the 
new codes. All judgments on appeal were required to bear the signatures of 
two European judges and a resort en cassation against the judgments of the 
Court of Appeal could be made to the Supreme Court or San Dika, which 
is its Siamese name. 

The requirement that judgments of the Court of Appeal, in matters 
coming from the International Courts, should bear the signatures of two 
European judges is the first reference in the Siamese treaties to the presence 
of foreigners as judges or advisers in the Siamese service. No treaty had 


theretofore required the participation at any stage of the proceedings of 
foreign advisers or judges, though the Siamese Government had made free 
use of the services of foreigners in the administration of justice for a number 
of years ** both in cases involving Siamese litigants only as well as in those 
to which foreigners were parties. 


* British and Foreign State Papers, Vol. 100, p. 1028. 

* Mr. R. J. Kirkpatrick, docteur en droit, appears in the Bangkok Directory for 1895 as 
Legal Adviser to the Ministry of Justice, which had been reorganized in 1892. In the 
Directory for 1898, Mr. Kirkpatrick is listed as a judge of the Court of Appeal. The Direc- 
tory for 1899 gives the names of five Europeans as Assistant Legal Advisers and Mr. Kirk- 
patrick is stated to be a member of the Supreme Court. In 1900 there were nine foreigners 
employed as Legal Advisers or Assistant Legal Advisers by the Ministry of Justice. It 
must not be forgotten that in 1892 and for ten years thereafter the Siamese Government had 
the services of M. Rolin Jaequemyns, a distinguished Belgian jurist, as General Adviser. 
He was succeeded in 1902 by Professor Edward H. Strobel, then Bemis Professor of Inter- 
national Law in the Harvard Law School, who died in Siam in 1908. Professor Strobel’s 
successor was Professor Jens I. Westengard, also of the Harvard Law School. Professor 
Westengard served as General Adviser until his retirement in 1915. Mr. Wolcott H. Pitkin 
was then appointed Adviser in Foreign Affairs and served for two years. Mr. Pitkin was 
4 graduate of the Harvard Law School and had been Attorney General of Porto Rico. 

At the present time, there is in the Ministry of Justice, a Judicial Adviser, who sits 
regularly as a judge of the Supreme Court. There are, also, five Legal Advisers, of whom 
one sits as a judge of the Supreme Court and three as judges of the Court of Appeal. In 
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The French treaty of 1907 was quickly followed by a new British treaty, 
in some respects the most important since the treaty of 1855. This treaty,*7 
signed March 10, 1909, followed the precedent set in the French treaty of 
1907 and divided British subjects in Siam into two classes, those registered 
at British consulates before the date of the treaty and those registered 
afterwards. The British treaty, however, went far beyond the French in 
that it placed all British subjects in Siam, whether of European or Asiatic ori- 
gin, under the jurisdiction of the Siamese courts. This retrocession of juris- 
diction was regulated in an annexed protocol. Jurisdiction over British sub- 
jects of whatever origin, throughout Siam registered before the date of the 
treaty, was transferred to the Siamese International Courts established by 
the treaty of 1883, the powers of which were extended so as to include the 
whole of the kingdom. It was provided that these courts should come to 
an end and their jurisdiction be transferred to the ordinary Siamese courts 
after the promulgation and coming into force of the Siamese codes, namely, 
the Penal Code,** the Civil and Commercial Codes, the Code of Procedure 
and the Law for Organization of Courts. All other British subjects were re- 
mitted to the jurisdiction of the ordinary courts under the conditions defined 
in the protocol. 

This protocol provided for the establishment of International Courts, 
which it must be remembered are not in any sense mixed tribunals in the 
Chinese sense but strictly Siamese courts, at such places as might be thought 
desirable from the standpoint of the good administration of justice. Their 
jurisdiction was to extend to all civil and commercial matters to which 
British subjects were parties, and in penal matters to breaches of law of 
every kind whether committed by British subjects or to their injury. The 
privilege of evocation was to be exercised in accordance with the terms of the 
treaty of 1883 but was to cease as to all matters coming within the scope of 
codes or laws regularly promulgated as soon as the text of such codes or 
laws was communicated to the British Legation. Change of venue from the 
provinces to Bangkok or before the judge who would try the case if it had 
been transferred to Bangkok, might be demanded by a British subject in the 
position of defendant or accused and would be granted if the court considered 
the change desirable. Notice of all such applications was to be given to the 
British consular officer. Appeals were to be adjudged by the Court of 
Appeal of Bangkok and notice of all such appeals was to be communicated 
to the consul who was permitted to give a written opinion to be annexed to 
the record. Appeals from the judgments of the Court of Appeal on ques- 
tions of law were to lie to the Supreme or Dika Court. 
addition, there are fourteen Assistant Legal Advisers. These Legal Advisers and Assistant 
Legal Advisers are of British, French, and Belgian nationality. 

[The writer has failed to state that he is himself a judge of the Supreme Court of Siam. 
The Editors.] 


37 British and Foreign State Papers, Vol. 102, p. 126. 
°§ This code had already come into force in 1908. 
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So far as the guarantees just outlined are concerned there is no consider- 
able variation from the provisions of the French treaty and protocol of 
1907 but there are other provisions which go far beyond the requirements 
of those documents. The French protocol required that all judgments on 
appeal from the International Courts should bear the signatures of two 
European judges. The British protocol extends this to appeals from the 
ordinary courts as well. The French protocol contains no reference to the 
sitting of advisers in either International or ordinary courts of first instance, 
while the British protocol has the following: 

Section 4. In all cases whether in the International Courts or in the 
ordinary Siamese Courts, in which a British subject is defendant or 
accused, a European legal adviser shall sit in the Court of First Instance. 
In cases in which a British born or naturalized subject not of Asiatic 
descent may be a party, a European adviser shall sit as a judge in the 
Court of First Instance and when such British subject is defendant or 
accused the opinion of the adviser shall prevail. 


The treaty of 1909 and the annexed protocol mark an advance from the 
Siamese standpoint in that jurisdiction over all British subjects, regardless 
of origin, was transferred to Siamese courts. This retrocession of juris- 
diction, however, was safeguarded by many restrictions some of which appear 
for the first time in the history of Siamese treaties. The promulgation of the 
Siamese codes will not have the effect of doing away with these restrictions 
for, with the exception of the privilege of evocation which terminates when 


the codes come into force and the cessation at that time of the jurisdiction of 
the International Courts, they continue into the ordinary Siamese courts in 
all cases in which British subjects are involved. 

Except, therefore, as to evocation, the exercise of which comes to an end 
when the codes are put into force, all the other restrictions upon the surren- 
der of jurisdiction may continue forever unless they are modified or ended 
through the somewhat uncertain processes of diplomatic negotiation, for the 
treaty does not contain any provision permitting a complete denunciation. 
Neither the reconstruction of Siamese law nor the completion of the reorgan- 
ization of the judicial system and the development of a sufficiently large 
corps of Siamese judges with training and experience enabling them to satisfy 
reasonable European standards of judicial performance, will of themselves re- 
sult in freeing Siam from the restrictions contained in the treaty of 1909. 

The effect of the treaty of 1909 just alluded to was recognized to a limited 
extent by the British plenipotentiary by whom the treaty was signed, for, 
in a letter ** bearing the same date as the treaty and addressed to the Siamese 
Minister for Foreign Affairs, he said: 

With reference to the guarantees contained in the first paragraph of 


Article 4 of the Jurisdiction Protocol, I have the honour to state that 
His Majesty’s Government will be prepared in due course to consider 


9 Pitkin, op. cit., Supp., p. 223. 
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the question of a modification of or a release from this guarantee when it 
shall be no longer needed. His Majesty’s Government are also willing 
that, in negotiations in connection with such a modification or release, the 
matter shall be treated upon its merits alone and not as a consideration 
for which some other return should be expected. 


However, the conditions which must be satisfied by the Siamese Govy- 
ernment, before it can be regarded that the guarantees in the first paragraph 
of Article 4, which are by no means all the guarantees contained in the treaty 
and protocol, are no longer needed, are not set out and the question of se- 
curing modifications of the system or its abolition remains, as before, the 
subject of diplomatic negotiation. 

A treaty® with Denmark, signed March 15, 1913, extended the system of 
the British treaty and protocol of 1909 to Danish subjects, but the guarantees 
were given only through a most favored nation clause and not directly. 

Siam’s entry into the war on July 22, 1917, on the side of the Allied and 
Associated Powers, had the effect of terminating the consular jurisdiction 
theretofore exercised by Germany and Austria-Hungary. The Treaty of 
Versailles of June 28, 1919, contains, in Article 135, a recognition by Ger- 
many of the termination of all treaties, conventions, and agreements with 
Siam, including all rights of exterritorial jurisdiction, as from July 22, 1917. 
The same provision is contained in the treaty of peace with Austria of Sep- 
tember 10, 1919, in Article 110, and in the treaty of peace with Hungary of 
June 4, 1920, in Article 94. 

The latest treaty “' concluded by Siam is that with the United States, 
signed at Washington on December 16, 1920, the ratifications of which were 
exchanged in Bangkok September 1, 1921. Jurisdiction is dealt with in an 
annexed protocol, which provides that consular jurisdiction as theretofore 
exercised by the American consul, except as to the trial of evoked cases, 
ceases and determines upon the exchange of ratifications, and that there- 
after all citizens of the United States and persons, corporations, companies 
and associations entitled to its protection in Siam are to be subject to the 
jurisdiction of the Siamese courts. However, until the promulgation and 
putting into force of all the Siamese codes, namely, the Penal Code, the 
Civil and Commercial Codes, the Codes of Procedure and the Law for Organi- 
zation of Courts, and for a period of five years thereafter, but no longer, 
the United States, through its diplomatic and consular officials in Siam, 
whenever in its discretion it deems it proper so to do in the interests of jus- 
tice, may evoke any case pending in any Siamese court, except the Supreme 
or Dika Court, in which an American citizen or a person, corporation, com- 
pany or association entitled to its protection, is defendant or accused. All 
evoked cases are to be disposed of by the diplomatic or consular official of the 
United States in accordance with the laws of the United States properly ap- 


«© British and Foreign State Papers, Vol. 107, p. 750. 
“16 American Journal International Law, No. 1, Jan., 1922, Official Documents, p. 25. 
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plicable, except that as to all matters coming within the scope of codes or 
laws regularly promulgated and in force, the texts of which have been com- 
municated to the American Legation, the rights and liabilities of the parties 
are to be determined by Siamese law. Appeals are to be judged by the 
Court of Appeal at Bangkok and an appeal on a question of law from the 
Court of Appeal lies to the Supreme or Dika Court. In cases arising in the 
provinces to which Americans are parties as defendants or accused, a 
change of venue may be had, should the court consider such change desir- 
able, and the trial may then take place either at Bangkok or before the 
judge in whose court the case would have been tried at Bangkok. 

It will be seen that the United States has not seen fit to adopt the system 
of advisers as established in the British treaty of 1909. Instead it has pre- 
ferred to rely upon evocation for a limited period as the sole guarantee of 
satisfactory action by the Siamese courts, though there is nothing in the 
protocol to prevent the Siamese Government from providing advisers to 
sit in American cases whenever they may deem it desirable to do so. The 
extension of evocation to the Court of Appeal is, however, another novelty 
in the already too confused course of development of the Siamese treaties, 
but its effect in further confounding the Siamese courts has been more than 
overcome through the provision limiting the duration of the guarantee. 
For the first time since 1855, when the system of consular jurisdiction began, 
a Western nation has bound itself to submit, after the lapse of a definite 
time, all those entitled to look to it for protection to the courts of Siam with- 


out guarantees, except those involved in arrangements for appeal and change 
of venue. 


SUMMARY 


At the present time, full consular jurisdiction exists as to the subjects and 
nationals of Portugal, The Netherlands, Sweden, Norway, Belgium, Spain, 
Japan, and Russia.” 

Italian nationals and subjects in five of the northern provinces are under 
the jurisdiction of the International Courts, while in the rest of Siam full 
consular jurisdiction prevails. 

French citizens and French subjects of non-Asiatic origin, except in five 
northern provinces, where they are subject to the jurisdiction of the Inter- 
national Courts, are still withdrawn from Siamese jurisdiction and full con- 
sular jurisdiction in the remainder of the country exists as to them. French 
Asiatic subjects and French protégés are, however, under Siamese juris- 
diction. Those registered at French consulates before March 23, 1907, are 
subject to the jurisdiction of the International Courts. Those registered 
after that date are under the jurisdiction of the ordinary courts. As to the 
former group, the French consul has the privilege of evocation and judg- 
ments in the Court of Appeal must bear the signatures of two European 
judges. 


© At the present time, there is, however, no Russian consular court in Siam. 
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British subjects of whatever origin, registered at British consulates before 
March 10, 1909, are under the jurisdiction of the International Courts, and 
those registered after that date, under the jurisdiction of the ordinary courts. 
As to those subject to the jurisdiction of the International Courts, the consul 
has the privilege of evocation. In both courts, whenever a British subject 
is defendant or accused, a European legal adviser sits in the court of first 
instance. If British born or naturalized subjects of non-Asiatic descent are 
parties, the adviser sits as a judge, and if they are defendants or accused, his 
opinion prevails. Appeals from either the ordinary courts or the Inter- 
national Courts must bear the signatures of two European judges. The ju- 
risdiction of the International Courts extends also, to cases involving breaches 
of law not merely by British subjects but to their injury as well. 

The jurisdiction of the International Courts will come to an end upon the 
promulgation and putting into force of all the codes now in preparation. 
When this happens, the privilege of evocation associated with those courts 
ceases. 

Danish subjects are under a régime substantially identical with that for 
British subjects but the guarantees are secured only by a most favored nation 
clause. Those registered at Danish consulates before March 15, 1913, are 
subject to the International Courts and those registered subsequently to the 
ordinary courts. 

The British, French, Italian, and Danish consuls have the right to be 
present “ at trials in International Courts of first instance when their nation- 
als, subjects, or protégés, respectively, are parties, and to make observa- 
tions in the interest of justice, and when appeals are taken, the British, 
French, and Danish consuls have the right to file written opinions to be an- 
nexed to the record. 

Under arrangements with Italy, The Netherlands, Denmark, France, 
and Great Britain, the categories of persons entitled to enjoy consular juris- 
diction or special privileges in Siamese courts have been strictly defined. 

Citizens of the United States and others entitled to its protection are 
submitted to the Siamese courts, without distinction between International 
and ordinary courts. For a period ending five years after the promulgation 
and coming into force of all the codes, the United States may evoke, from 
any court except the Supreme Court, any case to which Americans and 
others entitled to its protection are parties as defendants or accused. In 
the trial of evoked cases, the laws of the United States will be applied except 
as to matters covered by Siamese codes and laws actually promulgated and 
in force and duly communicated to the American Legation, in which cases 
the rights and liabilities of the parties will be determined by Siamese law. 

Nationals of the former German and Austro-Hungarian Empires, except 
in those cases in which they have become either French, Italian, or Danish, 
have now no treaty rights or privileges whatever. They would, therefore, 


4 As the courts are open in Siam, there is no significance to be attached to this privilege. 
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be subject to the full jurisdiction of the Siamese courts just as are the nation- 
als and subjects of other countries which have never had treaty rights in 
Siam.“ 


“Cuba, which has no treaty relations with Siam, employs the good offices of the United 
States, under an arrangement between the United States and Siam made in 1902. At that 
time the United States had exterritorial jurisdiction, but Siam, while willing to accept the 
good offices of the United States with regard to the protection of Cuban interests, was not 
desirous to extend exterritoriality to Cuban nationals. Secretary Hay, in a dispatch to the 
American Minister in Bangkok, dated December 18, 1902, accepted this position and stated 
that the United States ‘‘does not regard the exercise of good offices by the United States rep- 
resentatives as involving a claim for Cuban citizens of the extraterritorial rights secured to 
United States citizens by treaty.” 

Prior to the War, Germany extended its good offices under similar arrangements to the 
citizens and subjects of Switzerland and Turkey. Swiss interests are now looked after by 
the United States. 

Subjects of the Kingdom of the Serbs, Croats and Slovenes and citizens of Czecho-Slovakia 
are entitled to the good offices of France but are not privileged to claim exterritoriality. 


| 


EDITORIAL COMMENT 


THE CLAIMS AGREEMENT WITH GERMANY 


The agreement between the United States and Germany providing for the 
determination of the amount of American claims against that State, signed 
at Berlin August 10, 1922, is not without significance. The mode of 
perfecting the contractual relationship between the parties, the choice of an 
umpire, and the function of the tribunal established thereunder. will ob- 
viously attract special attention.! 

The arrangement takes its place among the so-called executive agree- 
ments of the United States; it does not purport to be a treaty. The com- 
pact provides for a mixed commission (comprising a commissioner to be 
appointed by each party, and an umpire, to decide upon cases where the 
commissioners may disagree), to determine the amount to be paid by Ger- 
many in satisfaction of the financial obligations of that State under the 
treaty with the United States of August 25, 1921, securing to the United 
States and its nationals rights specified under the Resolution of the Congress 
approved July 2, 1921, and embracing rights under the Treaty of Versailles. 

The right of the Executive, incidental to his management of the foreign 
relations of the United States, to adjust international controversies involving 
the ascertaining of the amount of pecuniary claims against a foreign State, 
and by recourse to arbitral procedure, is not to be questioned. This is 
believed to be true regardless of the will of the individual! claimant (when a 
private one), and irrespective of the public or private aspect of the particular 
claim, and for most purposes, without reference to the causes giving rise to 
complaint. The right of the President is thus not sharply defined according 
to whether the particular claim arose as an incident of war, or whether the 
government rather than a national happens to be the aggrieved party,’ or 

1 The text of the agreement is printed in the Supplement hereto, page 171. 

2 The Commission is to pass upon the following categories of claims more particularly 
defined in the treaty of August 25, 1921, and in the Treaty of Versailles: 

(a) Claims of American citizens, arising since July 31, 1914, in respect of damage to, or 
seizure of, their property, rights and interests, including any company or association in which 
they are interested, within German territory as it existed on August 1, 1914; 

(b) Other claims for loss or damage to which the United States or its nationals have been 
subjected with respect to injuries to persons, or to property, rights and interests, including 
any company or association in which American nationals are interested, since July 31, 1914, 


as a consequence of the war; 
(c) Debts owing to American citizens by the German Government or by German na- 


tionals. 
? Doubtless in the adjustment of certain classes of essentially public claims, and notably 


of those hardly capable of exact measurement or appraisal in pecuniary terms, and of large 
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whether a national whose cause has been espoused by his government is 
satisfied with the procedure or result. 

The new agreement with Germany, having no political aspect whatever, 
is far from manifesting the full extent of the agreement-making power 
possessed by the President. As compared with the protocol signed at 
Washington August 12, 1898, fixing the basis of conditions for peace with 
Spain, or with the arrangement of September 7, 1901, establishing the 
burdens to be borne by China in consequence of the “‘ Boxer” troubles of the 
previous year, or with the executive action in formulating in conjunction 
with the Associated Powers the basis of an arrangement productive of the 
armistice concluded with Germany in 1918, the recent agreement appears to 
be a very moderate exercise of Presidential power. While it entails the as- 
certaining of the limit of an aggregate sum of vast proportions, the amount 
involved hardly affects the theory of procedure or betokens recourse to a 
fresh principle. 

Despite arguments to the contrary, it may be gravely doubted whether 
the Trading with the Enemy Act of October 6, 1917,‘ purported to deprive 
the Executive of any right possessed by him to conclude an agreement such 
as that of August tenth. That Act did declare that after the end of the war, 
any claim of an enemy or of an ally of an enemy to any money or other 
property received and held by the Alien Property Custodian or deposited in 
the United States Treasury, should be settled as Congress might direct.§ 
This was far from an assertion of control over American claims against 
Germany or its nationals, and still less over the mode of ascertaining their 
extent. It should be observed that it is the determination of the amount, 
rather than of the basis or mode of satisfaction of those claims, which is made 
the function of the commission established under the convention. 

It would be difficult to maintain that any existing contractual arrangement 
with Germany tied the hands of the President, forbidding an executive 
agreement such as that which he has concluded. The treaty with Germany 
of August 25, 1921,° conferring upon the United States comprehensive and 
specified privileges under the Treaty of Versailles of June 28, 1919, made 
careful provision that the United States was not to be bound to participate 
in any commission established under that treaty or any agreement sup- 
plemental thereto. Moreover, it did not prescribe that should the United 
States and Germany elect to agree to have recourse to a mixed arbitral 
tribunal such as that outlined in Article 304 of the Treaty of Versailles, the 
compact should assume the form of a treaty, or that any mixed commission 
political concern to the nation, the President would and perhaps should condition the consent 
of the United States upon the approval of the Senate, and accordingly incorporate the agree- 
ment in a treaty. 

*40 Stat. 411; also SuppLemMeENT to this Journa., Vol. 12 (1918), p. 27. 

Section 12. 

*U.S. Treaty Series, No. 658; also SuppLEMENT to this JouRNAL, Jan. 1922 (Vol. 16), 
p. 10. 
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to be established as a means of ascertaining the amount of American claims 
against Germany, should be necessarily governed by the terms of the Treaty 


of Versailles. 

It should be noted, however, that the Senate in its resolution of October 
18, 1921, advised and consented to the ratification of the treaty of August 
25, 1921, subject to the understanding made a part of the resolution of ratifi- 
cation, that ‘‘The United States shall not be represented or participate in 
any body, agency or commission, nor shall any person represent the United 
States as a member of any body, agency or commission in which the United 
States is authorized to participate by this treaty, unless and until an Act 
of the Congress of the United States shall provide for such representation or 
participation.” The action taken during the last days of the Second Session 
of the Sixty-seventh Congress, in appropriating funds for American partici- 
pation in and representation on the Claims Commission, would appear to 
satisfy the requirement in respect to Congressional authorization. Such 
must have been the view of the Senate to whose attention the text of its 
resolution was called.’ In a word, the claims agreement appears to have 
been concluded in pursuance of the treaty of August 25, 1921, and arrange- 
ments for the operation of the commission to have been made by no process 
at variance with the terms on which that treaty was accepted. 

Simultaneously with the signing of the agreement, the German Govern- 
ment expressed a desire to have an American citizen appointed as umpire, 
and requested the President of the United States to make the designation 
accordingly. Pursuant to that request, the President named the Honorable 
William R. Day, Associate Justice of the Supreme Court of the United 
States, to serve in that capacity. The reliance thus placed upon the sense 
of justice of the claimant State, and upon the fitness of one of its nationals 
to decide as umpire upon cases productive of disagreement, is an unusual 
expression of confidence in the United States. The President’s choice of an 
umpire must assure Germany that that confidence has not been betrayed, 
and that the judicial function of that officer will be exercised in thé same spirit 
as though he were a neutral person selected by reason of his known freedom 
from prejudice towards either contracting State. 

However prolonged and exacting may prove to be its task, the commission 
begins its labors under conditions which inspire the hope that through the 
influence of its distinguished umpire, it may consciously and rigidly fulfill 
the highly beneficent function of an international court of justice, and there- 
by renew the confidence of America and Europe in the judicial settlement of 
international differences not lacking a justiciable character. 


CHARLES CHENEY HyDE. 


7 For an interesting discussion of the Claims Convention in the Senate, see, Congressional 
Record, Sept. 21, 1922, Vol. 62, No. 238, pages 14073-14093. 
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AMERICAN INTERVENTION IN HAITI 


teferring to previous editorial comments in this JouRNAL and in partic- 
ular to the editorial entitled International Responsibility in Haiti and 
Santo Domingo in the July issue of the present year, it is of special interest 
to note the conclusions of the Select Committee on Haiti and the Domin- 
ican Republic appointed by the United States Senate.! Because of the ne- 
gotiations under way looking to the early termination of military govern- 
ment in Santo Domingo this report deals only with the situation in Haiti. 

It should be recalled that these findings are the result of the most conscien- 
tious investigation both in the Island of Santo Domingo and in Washington. 
The committee welcomed the testimony and the free expression of the views 
of all persons believed to be cognizant of conditions in the two republics. 
It also gave due weight to the evidence and opinions of persons who because 
of popular passions and prejudice in these countries did not dare to speak 
freely in the open hearings of the committee. 

It is essential, furthermore, to emphasize the fact that this report is of a 
strictly non-partisan character—the conclusions of Republicans and Dem- 
ocrats concerning the original act of intervention by the Administration of 
President Wilson in 1915, and the subsequent acts of the Administration 
of President Harding. Under such circumstances there was ample op- 
portunity for prejudiced opinions and inclinations to support the serious 
charges brought against the United States by American citizens of repute 
because of the original act of intervention and subsequent alleged abuses of 
administration and prolonged occupation. 

A further fact worthy of notice is that the committee reveals the utmost 
candor in admitting certain abuses, and notably in recognizing that: ‘‘The 
American representatives in the opinion of your committee influenced the 
majority of the Assembly (of Haiti) in the choice of a president. Later, 
they exercised pressure to induce the ratification by Haiti of the convention 
in September, 1915, precisely as the United States had exercised pressure 
to induce the incorporation of the Platt Amendment in the Cuban Consti- 
tution, thus to assure the tranquility and prosperity of Cuba.” (Page 7.) 

Inasmuch as this openly avowed constraint of the Haitian officials by the 
American Government has been the subject of bitter comment by reputable 
American citizens, it is imperative to call attention to the reasons for the 
original intervention and the policy adopted by the United States. The 
statements of the committee on these points deserve to be quoted: 


In brief, before American intervention there had been no popular 
representative or stable government in Haiti. The public finances 
were in disarray, public credit was exhausted, and the public revenues 
were wasted or stolen. Highways and agriculture had given way to 
the jungle. The people, most of whom lived in wretched poverty, 


1 See Report No. 794, 67th Cong., 2d Sess. 
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were illiterate and spoke no other language than the native Creole. 
The country and its inhabitants have been a prey to chronic revolu- 
tionary disorders, banditry, and even during periods of comparative 
peace, to such oppressive and capricious governors that the great mass 
of the people who, under happier circumstances might have become 
prosperous peasant farmers, have had neither opportunity nor incentive 
to labor, to save, or to learn. They had no security for their property 
and little for their lives. Voodoo practices, of course, were general 
throughout the territory of the Republic. (Page 5.) 


* * * 


Testimony taken by the committee shows how the chronic anarchy 
into which Haiti had fallen, the exhaustion of its credit, the threatened 
intervention of the German Government and the actual landing of the 
French naval forces, all imperiled the Monroe Doctrine and lead the 
Government of the United States to take successive steps set forth 
in the testimony, to establish order in Haiti to help to institute a gov- 
ernment as nearly representative as might be, and to assure the collab- 
oration of the Governments of the United States and Haiti for the 
future maintenance of peace and the development of the Haitian 


people. (Page 7.) 


Viewed in the light of these grounds for intervention and of the purpose 
of the United States to establish guarantees of order and prosperity, it is 
apparent that a certain measure of constraint on Haitian officials was logical 


and imperative. It would have been stultifying had the American Govern- 
ment permitted the officials of Haiti to perpetuate the very conditions which 
occasioned the intervention. The people of Haiti through their represent- 
atives were properly required to adopt certain measures which the United 
States believed essential for the achievement of its beneficent and altruistic 
policy. To protest against violations of representative government, of 
the sovereignty, independence and equality of a sister republic is to ignore 
the facts and the logic of the situation. Such protests would seem to imply 
that there is no international responsibility on the part of more fortunate 
nations towards those peoples who become the victims of bad government 
and of progressive anarchy. This extraordinary point of view amounts 
virtually to the cynical dogma that “every nation should be permitted to 
go to the Devil in its own way.” It is a point of view fortunately held by 
but few extremists and has been effectively refuted by the candid, coura- 
geous report of the Senate Committee. 

Concerning the results attained under American occupation, with due 
allowance for the mistakes and abuses of incompetent or criminal officials, 
the committee claims that: 


Peace, sure and undisturbed peace, has been established throughout 
Haiti for the first time in generations. . . . Today, as old travelers 
will bear witness, for the first time in generations the men have come 
down freely from their hidden huts to the trails and to the towns. . 


x 


EDITORIAL COMMENT 609 


Although the Haitian Government has declined to employ American 
experts in the administration of internal revenue, nevertheless, under 
the insistence of the financial advisor and despite general business de- 
pression, the sum of internal revenue collected has increased threefold, 
although the internal revenue laws are unchanged. (Page 8.) 


During the last three years $5,000,000 of interest and principal have 
been paid. Today there is no interest or capital overdue. The foreign 
debt has been reduced by one-third. On the contrary, there is a sur- 
plus in the treasury and it is proposed to refund the outstanding debt 
to the great benefit of the Haitian tax-payer. (Page 9.) 


The confidence placed in the Americans by the Haitian peasants and 
the approval frequently communicated to the committee by those who 
know and sympathize with the peasants and who are engaged in phil- 
anthropic or educational work among them negative the idea of any 
campaign of terrorism against the inhabitants such as agitators and 
professional propagandists, Haitian and American, would have appear. 
(Page 23.) 


It may be set down to the credit of the American occupation and the 
treaty officials that the Haitian cities, once foul and insanitary, are 
now clean, with well-kept and well-lighted streets. The greater part 
of an arterial highway system opening up the heart of the country has 
been built. The currency, which once violently fluctuated under the 
manipulations of European merchants, has been stabilized, to the great 
advantage of the Haitian peasant. Arrears of amortization as well as 


of interest on the public debt have been paid, as also are regularly paid 
the salaries of the smallest officials. The steamship communications 
between Haiti and the United States are greatly improved. Trade and 
revenues are increasing. The revision of the customs and internal taxes, 
so important in the prosperity of Haiti and especially of its poorest 
classes, awaits the funding of the debt by a new loan. There is peace 
and security of property and person throughout the Republic. The peas- 
ant in his hovel or on the road to market is safe from molestation by 
brigand or official authority. A force of 2,500 gendarmes, insufficiently 
trained to cope with the caco outbreak in 1918, is now admirably dis- 
ciplined. As its morale has improved, the force has become at once 
considerate and more efficient in the discharge of its duties. It is note- 
worthy that an increasing proportion of the commissioned officers are 
native Haitians, those promoted from the ranks to be supplemented by 
others, graduates of the newly established cadet school. In brief, under 
the treaty, the peace of the Republic, the solvency of its Government, 
and the security of its people have been established for the first time 
in many years. (Page 24.) 


This, it must be conceded, is a fine record of accomplishment, and yet 
the Senate Committee ‘submits that the American people will not consider 
their duty under the treaty discharged, if, in addition to what has been ac- 
complished, there are not placed within the reach of the Haitian masses, 
justice, schools, and agricultural instruction. The treaty itself makes no 
provision to consummate these things.’’ (Page 24). 
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The committee in no way suggests the desirability or the possibility of 
an immediate withdrawal of American forces and officials from Haiti. 
It urges the appointment of a commission “comprising a commercial ad- 
visor, an expert in tropical agriculture, and an educator of the standing and 
special experience of Doctor Moton”’ for the purpose of making “a survey 
of the need and opportunity for industrial and especially of agricultural in- 
struction and development in a country which depends upon agriculture 
as its sole source of wealth.”” The committee believes that: ‘As wealth 
and revenues increase, schools, trails, and highways may be extended and 
as they are extended, in turn, the revenues will be further enhanced and so 
enable the further development of the public services.” 

The committee favors the abolition of military tribunals for the trial of 
natives accused of offences against public order or attacks upon the military 
and peace forces within the republic, but points out that “their abolition 
is conditioned upon certain precedent steps, among them a reform of the 
courts of first instance.” 

A significant recommendation of the committee is that the Haitian Gov- 
ernment should restrict the great land holdings by foreign interests. This 
would seem to afford the logical answer to those violent critics of the policy 
of the United States Government in insisting on the change in the Haitian 
Constitution to permit the ownership of. land by foreigners. 

The committee complains with justice against the frequent changes in 
the personnel of the Latin American Bureau in the Department of State 
in Washington and of other officials charged with the supervision and exe- 
cution of the policy of the American Government in Haiti. It insists 
that ‘there can be a rapid development in Haiti, moral, social, political, 
and economic, provided always that American policy be marked by conti- 
nuity and by the spirit of service.” 

The report closes with these solemn words: 


There are certain elements in Haiti which can balk and perhaps delay 
the rehabilitation of the country. They cannot prevent it. They can 
do much to further it. The obvious duty of patriotic Haitians is to 
uphold their own Government in effectively cooperating with that of 
the United States under the treaty, and so hasten the day when Haiti 
may stand alone. The alternative to the course herein suggested is 
the immediate withdrawal of American support and the abandonment 
of the Haitian people to chronic revolution, anarchy, barbarism, and 


ruin. 


In the light of all the facts and in spite of acknowledged blunders, it would 
seem clear that the United States is under a moral mandate to assist in the 
rehabilitation of this unhappy republic and should not be diverted from its 
lofty mission by any base imputations against its original intervention or 
prolonged occupation. 


PuItip MARSHALL BROWN. 
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THE REVISION OF THE REPARATION CLAUSES OF THE TREATY OF VERSAILLES 
AND THE CANCELLATION OF INTER-ALLIED INDEBTEDNESS 


The Earl of Balfour, Acting British Secretary of State for Foreign Affairs, 
in a note respecting war debts sent to the diplomatic representatives at 
London of France, Italy, the Serb-Croat-Slovene State, Roumania, Portugal 
and Greece, on August 1, 1922, requested those governments to make 
arrangements for dealing to the best of their ability with the loans owing by 
them to the British Government. He took occasion to explain, however, 
that the amount of interest and repayment, for which the British Govern- 
ment asks, depends not so much on what the debtor nations owe Great 
Britain as on what Great Britain has to pay America. ‘‘The policy fa- 
vored by His Majesty is”’, says the Earl of Balfour, ‘“‘that of surrendering 
their share of German reparation, and writing off, through one great trans- 
action, the whole body of inter-Allied indebtedness.”’ But such a policy, 
he states, is difficult of accomplishment because, “with the most perfect 
courtesy, and in the exercise of their undoubted rights, the American 
Government have required this country to pay the interest accrued since 
1919 on the Anglo-American debt, to convert it from an unfunded to a 
funded debt, and to repay it by a sinking fund in twenty-five years. Such 
a procedure is clearly in accordance with the original contract. His Maj- 
esty’s Government make no complaint of it; they recognise their obligations 
and are prepared to fulfil them. But evidently they cannot do so without 


profoundly modifying the course which, in different circumstances, they 
would have wished to pursue. They cannot treat the repayment of the 
Anglo-American loan as if it were an isolated incident in which only the 
United States of America and Great Britain had any concern. It is but one 
of a connected series of transactions, in which this country appears some- 
times as debtor, sometimes as creditor, and, if our undoubted obligations as 
a debtor are to be enforced, our not less undoubted rights as a creditor 


” 


cannot be left wholly in abeyance 
The requirement of the American Government, referred to by the Earl of 
Balfour, is contained in the Act of Congress, approved February 9, 1922, 
“To create a commission authorized under certain conditions to refund 
or convert obligations of foreign Governments held by the United States of 
America.’”’ This commission, consisting of five members and known as the 
“World War Foreign Debt Commission”’ is, by the law, authorized, subject 
to the approval of the President, ‘‘to refund or convert, and to extend the 
time of payment of the principal or the interest, or both, of any obligation of 
any foreign Government now held by the United States of America, 
arising out of the World War, into bonds or other obligations of such Sescign 
Government in substitution for the bonds or other obligations of such 


* The note has been printed and published as a British Parliamentary Command Paper, 
No. 1737 (Miscellaneous No. 5, 1922). 
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Government now or hereafter held by the United States of America, in such 
form and of such terms, conditions, date or dates of maturity, and rate or rates 
of interest, and with such security, if any, as shall be deemed for the best 
interests of the United States of America.’’ A proviso limits the authority 
of the commission to extend the time of maturity of such bonds or other 
obligations beyond June 15, 1947, which is the last date of maturity of the 
war bonds subscribed by the American people from the proceeds of which 
these foreign loans were made, or to fix the rate of interest at less than 414 
per centum per annum. The authority granted by the Act ceases at the 
end of three years and Section 3 expressly stipulates ‘‘ That this Act shall not 
be construed to authorize the exchange of bonds or other obligations of any 
foreign Government for those of any other foreign Government, or cancella- 
tion of any part of such indebtedness except through payment thereof.” ? 

In view of the previous history of proposals which sought to involve the 
Allied debt to America with the subject of the payment of war costs and 
reparations, and the categorical refusal of American representatives to 
consider them, the note of the Earl of Balfour of August 1, 1922, may be 
regarded as in the nature of a protest against this policy of the United States 
Government finally formulated and adopted in the Act of Congress of 
February 9, 1922. 

It will be observed in the British note of August 1, 1922, that a revision of 
the reparation clauses is given as an inducement for the United States to 
cancel the war debts. In addition, certain reasons are given to justify the 
protest against the Act of Congress. The Earl of Balfour states that the 
Allies ‘‘were partners in the greatest international! effort ever made in the 
cause of freedom; and they are still partners in dealing with some, at least, of 
its results. Their debts were incurred, their loans were made, not for the 
separate advantage of particular States, but for a great purpose common to 
them all, and that purpose has been, in the main, accomplished’’, Further- 
more, he asserts that, among the many economic ills from which the world is 
suffering, ‘‘must certainly be reckoned the weight of international indebted- 
ness, with all its unhappy effects upon credit and exchange, upon national 
production and international trade’. And, he asks, ‘‘How can the normal 
be reached while conditions so abnormal are permitted to prevail?”’ 

In order to make clear the full meaning, so far as America is concerned, 
of the British proposal of ‘writing off, through one great transaction, the 
whole body of inter-Allied indebtedness”, it should be understood that 
America owes no debts that can be written off in return for a writing off of 
the debts owing to her, and the net result to America of the “one great 
transaction”’ would be the outright cancellation, without consideration, of 
the inter-Allied indebtedness to the United States, amounting in round 
numbers to $10,000,000,000. 

In the absence of the United States as a party to the Treaty of Versailles 


2 Public No. 139, 67th Congress. 
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and of American claims seriously affected by the reparation clauses of that 
treaty, one would naturally infer from the British protest that the United 
States was in some way responsible for the clauses which it is proposed to 
revise downwards if America will pay the price. The published accounts of 
the discussions leading up to the adoption of the reparation clauses of the 
treaty show that such is not the case. On the contrary, they show that these 
provisions were adopted in the face of the vigorous opposition of the Ameri- 
can delegation. ‘The President and his financial advisers’, writes Mr. 
Bernard M. Baruch, a principal American member of the Commission on 
Reparation of the Peace Conference, “passed days and weeks vainly en- 
deavoring to convince their colleagues in the Allied and Associated Govern- 
ments that it was impossible for Germany to pay anything like the sums 
required under the categories. They further submitted that even if this 
were possible, the Allied Governments could not afford, and would in time 
recognize that it was not to their advantage, to exact payments that could 
be made only at the expense of theirown trade. Therefore, in the American 
view it was to the interest of the Allied and Associated Governments to fix 
a reasonable, definite amount that Germany could pay and that they could 
afford to have her pay.’’ 

The same authority has supplied the verbatim text of a memorandum of 
the American delegation in support of its contention for the fixation of a 
definite sum of reparations. The memorandum gives the two principal 
arguments against that course as follows: 


(a) It is impossible to tell today just how much Germany might be 
able to pay within the next generation. A miscalculation might release 
Germany, at heavy cost to the Allies, from a just liability which, it 
would subsequently develop, Germany was fully capable of discharging. 
Germany’s liability should, therefore, be expressed elastically, so as to 
insure the utilization of Germany’s full future capacity of payment to 
make good the almost unlimited damage caused by her. 

(b) The political situation among the Allies is so unsettled, and the 
popular expectation of relief by payments from Germany runs so high, 
that it might have serious political consequences to name definitely 
Germany’s liability. Even the highest figure which has been con- 
sidered would disappoint popular expectations.‘ 


The answer of the American delegation to these arguments is given in the 
same memorandum as follows: 


With respect to the latter argument, it may be observed that the 
financial and economic situation of Europe is so serious that no govern- 
ment would adopt, merely as a matter of domestic politics, a policy 
which is not defensible on its merits. The only political consequences 
to be taken into account are those relating to the stability of govern- 


* The Making of the Reparation and Economic Sections of the Treaty, New York: Harper 
and Brothers, 1920, p. 52. 
‘ Ibid., p. 67. 
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ment in general. It is conceivable that a severe popular disillusionment 
at this time might lead to social unrest, which would have really serious 
national and international consequences. It seems far more probable 
that to continue to perpetuate uncertainty as to the amount of Ger- 
many’s payments will merely postpone an awakening until a time when 
the situation may be even more critical. In the intervening period the 
people will not have exerted their fullest efforts to aid themselves, as 
would have been the case had they earlier realized their real situation. 

With regard to the argument that there is danger today of under- 
estimating Germany’s capacity to pay, it may be said that this risk is 
perfectly real and fully recognized. It is, however, a risk which must 
be balanced against the risk of attempting to secure from Germany more 
than she can pay, or adopting a procedure which destroys Germany’s 
incentive to pay. Of the two risks the latter is infinitely the more 
serious. To seek too much jeopardizes the whole; to obtain too little 
involves only the loss of the difference between what is, and what might 
have been, paid. 

It is further to be observed that what the world requires, and requires 
immediately, is a new basis of credit. A dollar today is probably 
worth two dollars five years from now. A definite obligation assumed 
by Germany, under conditions which warrant us in believing that 
Germany herself has the will and believes she has capacity to discharge 
such obligation, will serve as an immediate basis of credit. A far 
larger amount assumed under equally satisfactory conditions eighteen 
months from now would not begin to have the same practical value. 
Also a larger amount imposed today at the point of the bayonet and in 
the face of declarations by Germany (which will be accepted by con- 


servative persons throughout the world) that the sum is far in excess of 
her capacity, would prove of little or no value as a basis of credit.' 


The American memorandum contains the following criticism of the 
reparation plan then under consideration and finally adopted by the Allies: 


The present reparation plan is, in our opinion, open to the serious 
objection that it may, in practice, operate to destroy economic incentive 
on the part of the present generation in Germany. Germany is set a 
task without end, and the more she labors the more will be taken from 
her. Furthermore, little is obtainable under the plan in the immediate 
future, aside from the deliveries of bonds, which will not command the 
confidence of investors because, among other things, they may be fol- 
lowed by an indefinite amount of similar bonds. And it will be in the 
interests of Germany herself to destroy popular confidence in the initial 
installments of bonds taken from her, as once these bonds acquire any 
marketable value, still further issues will be taken from Germany. 

Europe’s need is immediate. Any substantial delay in securing from 
Germany an obligation having a substantial present value may involve 
consequences which will approach a disaster. The risks involved in 
delay far outweigh the difference between such definite sum as might be 
fixed today and the most optimistic estimates which have been made as 


to Germany’s capacity.® 
5 The Making of the Reparation and Economic Sections of the Treaty, pp. 67-68. * Ibid., 
pp. 68-69. 
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The view which gave primary consideration to the exigencies of British 
and French internal politics prevailed over the dictates of farseeing states- 
manship, and now, over three years after the signature of the treaty, the 
question of reparations appears to be as far from settlement as it was then, 
Europe in the meantime suffering the evils of the policy of opportunism so 
clearly foreseen and definitely pointed out by the American delegation to the 
Peace Conference. Under the circumstances, is it reasonable to expect 
America to forego the payment of a sum, the lending of which added two- 
fifths to the national debt, in order to induce the Allies to pursue now a policy 
urged upon them by American representatives at the Peace Conference and 
which, as demonstrated by subsequent events, they should have then 
adopted in their own self-interest? 7 

The argument repeated by the Earl of Balfour that America was a partner 
in the prosecution of the war and is consequently responsible for a full share 
of the partnership liabilities dates back also to the Peace Conference. Mr. 
Baruch points out that during the discussion of the amount of German 
reparations, the following intimation was conveyed to the American delega- 
tion: 

If you ask us to lessen our claims upon Germany for indemnity, which 
she admits she owes, what will you do for the loan made to us for the 
prosecution of a war which was as much your war as our war, the amount 

of which clearly exceeds our ability to pay unless we are allowed to get 
the last possible dollar out of Germany? ° 


Mr. Baruch explains that ‘‘of course, it was generally recognized that the 
indebtedness of the Allies to the United States had no relation to Germany’s 
reparation obligations to the Allies”, that ‘‘the United States, relatively 
speaking, had no great direct interest in what Germany was to pay, but she 
had a sincere desire for all nations concerned that the world should not be 
thrown into disorder and its commerce deranged by an attempt to create 
and collect a debt which could not be paid”, but that “‘the most that the 


7 In this connection see the article on ‘‘ Reparations” by Mr. Thomas W. Lamont, one of 
the American financial representatives at the Peace Conference, in the volume entitled 
What really happened at Paris, New York, Charles Scribners Sons, 1921. In discussing 
“The Power of Clemenceau and Lloyd George’, Mr. Lamont says: 

“Tt sounds absolutely unwarranted for me to place my opinion against those of two chiefs 
of state like Clemenceau and Lloyd George; yet I am convinced, as I was at the time, that 
they were wrong, that they entirely misread their own constituencies when they believed 
that if they adopted the business course of fixing the German indemnity and proceeding to 
collect it they would, because of the disappointment of their voters, be turned out of 
office. . . . All] feel is, if at this critical juncture both M. Clemenceau and Mr. Lloyd 
George had had a little more confidence in their own strength they would have joined with 
President Wilson and settled this question of German indemnity once for all, thus avoiding, 
to a considerable measure, the terrible consequences of continued unsettlement that have 
plagued Europe and the whole world since the Peace Conference adjourned and left the 
German indemnity question open.” (pp. 265, 268). 

*The Making of the Reparation and Economic Sections of the Treaty, p. 52. 
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American delegation could do was to urge upon its associates, in their own 
and in the whole world’s interest, the necessity and practical wisdom of 
fixing Germany’s liability. When, however, they were not persuaded, the 
American delegation felt that it had done all that it properly could do in the 
circumstances. To have adopted any other course and to have insisted as a 
matter of right that creditors of Germany should waive in part their admit- 
tedly just claims against Germany might have encouraged the effort to re- 
open the whole question of Interallied indebtedness and refinancing’”’.® 
It will be interesting at this point to refer to some of the plans brought 
forward during the Peace Conference which involved American participa- 
tion in the payment of the European costs of the war and reparations. Mr. 
Baruch refers to a proposal brought forward 
to the effect that bonds for part of the reparations to the value of 
£1,800,000,000 ($9,000,000,000) as from January 1, 1925 (the date from 
which they bear interest), should be issued by enemy states or by certain 
states acquiring enemy territory. The proposition further provided 
that these bonds should be guaranteed by the principal Allied and As- 
sociated Governments, by the three Scandinavian Governments, and by 
the Governments of Holland and Switzerland. 

It was proposed under this scheme that the United States should 
guarantee 20 per cent of the issue. In the event of any of the guarantor 
Governments failing to meet their guarantees, the remaining guarantor 
Governments might be obligated to double their original proportionate 
share. That might have made it necessary for the United States to 


guarantee 40 per cent, or about $3,450,000,000. No serious considera- 
tion was ever given to this plan.!° 


The origin of the proposal is not disclosed, but, since it is stated in pounds 
sterling, it was probably of British origin. Other schemes having the same 
object in view, presumably French in origin, have been brought to light by 
M. André Tardieu, one of the leading French representatives at the Peace 
Conference. He says: 

Besides the guarantees of payment taken directly from Germany, 
right and reason suggested others based upon the unity existing among 
the Allies. After unity in war, unity in peace. Could not sacrifices 
borne in common include, after the losses in lives and property, the 
costs of settlement—the richest helping the less rich to bear their share 
of the burden? 


This burden he places at 700,000 millions as the cost of victory, the repay- 
ment of which was not demanded by the treaty, and the possible non-pay- 
ment by Germany of all or part of the reparations debt which she was 
called upon to pay. He states frankly however: ‘‘ Now, let us make no 
mistake about this. Stripped of its disguise of words and transformed into 
plain figures, the idea of financial unity, as regards the settlement of the cost 


* The Making of the Reparation and Economic Sections of the Treaty, pp. 53, 55, 71. 


10 Ibid., pp. 71-72. 
4 The Truth about the Treaty, Indianapolis, the Bobbs-Merrill Co., 1921, p. 336. 
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of the war, had but one meaning—an appeal to the American Treasury with 
a view to its acceptance of additional liability”’.” 
The details of two such plans are supplied by him as follows: 

We studied a plan to lump the costs, whatever they might be, of the 
war in one sum, basing responsibility on the population and national 
wealth of each country. This scheme would have reduced France’s 
war debt from 30.2 per cent to 11.4 per cent; that of Great Britain, 
31.1 per cent to 20.2 per cent; that of Belgium, from 5.4 per cent to 1.7 
per cent; that of Serbia from 4.6 per cent to 0.8 per cent. On the con- 
trary it would have increased the United States obligations 29 per cent, 
that of Japan 6 per cent, that of Italy 6 per cent, that of Canada 1 per 
cent, that of the Union of South Africa 1.4 per cent, etc. This per- 
centage increase represented in round numbers 250,000,000,000 francs 
for the United States, 65,000,000,000 for Japan, 9,000,000,000 for 
Canada, 12,000,000,000 for the Union of South Africa’’. 


“The simple statement of these figures’, he adds, “provoked absolute 
protest from those countries whose debts were to be so increased’’. The 
same fate, he informs us, attended another scheme, “which was equally 
officially submitted to the Allied delegations and which used as a basis for the 
share in the war debts the war dead of the several countries, as compared 
with the total population of the Allies. . . . The adoption of this 
calculation would have reduced the debt of France by about 30,000,000,000 
francs”. But, he again laments, in every case, ‘“‘no matter what was the 
method applied to the solution of financial unity, those who were called upon 
to pay for the others or to pledge themselves for others affirmed the doctrine 
of financial autonomy so jealously safeguarded during the war ”’.” 

Whenever American officials were approached on the subject of the 
cancellation of the Allied debts to the United States, the record shows that 
their answers have been uniformly and firmly in the negative, and that they 
have disavowed the insinuations of the Allies that the United States is 
responsible, on the principle of partnership or otherwise, for any nation’s 
war debts other than its own. 

Apropos of the attempted discussions of the subject at the Peace Confer- 
ence, Mr. Rathbone, Assistant Secretary of the United States Treasury, on 
March 8, 1919, wrote to M. de Billy, the French High Commissioner at 
Washington, as follows: 


I wish to clearly inform you that the Treasury Department of the 
United States, which, as you know, has absolute authority, conferred 
by Congress, in the matter of loans allowed by it to foreign governments, 
will not consent to any discussion, at the peace conference or elsewhere, 
of a plan or project having for object the liberation, the consolidation, 
or new division of the obligations of foreign governments held by the 
United States.“ 

" Tardieu, The Truth about the Treaty, p. 340. 

* Translation of an article appearing in L’/llustration of October 20, 1920, quoted in 
Senate Document, No. 86, 67th Cong., 2d sess. p. 264. 

 Ibid., p. 264; Tardieu, ibid., p. 341. 
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When the question of the conversion into the form of long term bonds of 
the demand and short-term obligations of the British and Allied Govern- 
ments held by the United States Treasury was taken up in the latter part of 
1919, the British Chancellor of the Exchequer took advantage of the op- 
portunity again to bring up the subject of the cancellation of the debts to 
America. Mr. Rathbone, to whom this suggestion was made and who was 
then in Paris, replied on November 18, 1919 as follows: 

The United States Treasury has in no wise changed the views it has 
expressed, or modified the position that it has taken in the past, and 
regards the several obligations of the various Allied Governments held 
by the Government of the United States as representing the debt of 
each to the United States. . . . 

The United States Treasury has never accepted the principle that a 
payment by Great Britain on account of her indebtedness to the 
United States required the receipt by Great Britain of a similar account 
from the Allied Governments indebted to Great Britain. On the con- 
trary, the United States Treasury has always taken the position that the 
question of the British debt to the United States was a question between 
these two Governments alone.” 


In the course of the same negotiations, in February, 1920, the Chancellor 
of the Exchequer sent a message through the British Embassy in effect 
inviting the American Treasury to the consideration of a general cancella- 
tion of intergovernmental war debts. A reply to this message was sent 
under date of March 19, 1920 by the Honorable David F. Houston, then 
Secretary of the Treasury. Mr. Houston’s letter not only declined to 
accept the invitation, but gave cogent reasons which apply with equal force 
to the arguments now raised in the British note of August 1, 1922. Mr. 
Houston’s letter of March 19 will therefore be quoted in extenso as con- 
taining a full statement of the American Government’s attitude on the 
subject: 

As to the general cancellation of intergovernmental war debts sug- 
gested by you, you will, I am sure, desire that I present my views no 
less frankly than you have presented yours. Any proposal or move- 
ment of such character would, I am confident, serve no useful purpose. 
On the contrary, it would, I fear, mislead the people of the debtor 
countries as to the justice and efficacy of such a plan and arouse hopes, 
the disappointment of which could only have a harmful effect. I feel 
certain that neither the American people nor our Congress, whose action 
on such a question would be required, is prepared to look with favor 
upon such a proposal. 

Apparently there are those who have been laboring for some time 
under the delusion that the inevitable consequences of war can be 
avoided. As far back as January a year ago, before it could possibly be 
foreseen whether any measures were necessary other than the adoption 
of sound economic policies, various schemes including that of a cancel- 
lation of intergovernmental war debts, were launched. Of course, I 


45 Senate Document No. 86, 67th Cong., 2d sess., pp. 63 and 65. 
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recognize that a general cancellation of such debts would be of ad- 
vantage to Great Britain and that it probably would not involve any 
losses on her part. As there are no obligations of the United States 
Government which would be cancelled under such a plan, the effect 
would be that in consideration of a cancellation by the United States 
Government of the obligations which it holds for advances made to the 
British Government and the other allied Governments the British 
Government would cancel its debts against France, Italy, Russia, and 
her other allies. Such a proposal does not involve mutual sacrifices on 
the part of the nations concerned. It simply involves a contribution 
mainly by the United States. The United States has shown its desire 
to assist Europe. Negotiations for funding the principal of the foreign 
obligations held by the United States Treasury and for postponing or 
funding the interest accruing during the reconstruction period are in 
progress. Since the armistice this Government has extended to foreign 
Governments financial assistance to the extent of approximately 
$4,000,000,000. What this Government could do for the immediate 
relief of the debtor countries has been done. Their need now is for 
private credits. The indebtedness of the allied Governments to each 
other and to the United States is not a present burden upon the debtor 
Governments, since they are not paying interest or even, as far as I am 
aware, providing in their budgets or taxes for the payment of their 
principal or interest. At the present time the foreign obligations held 
by the Government of the United States do not constitute a practical 
obstacle to obtaining credits here, and I do not think that the European 
countries would obtain a dollar additional credit as a result of the can- 
cellation of those obligations. The proposal does not touch matters 
out of which the present financial and economic difficulties of Europe 
chiefly grow. The relief from present ills, in so far as it can be ob- 
tained, is primarily within the control of the debtor Governments and 
peoples themselves. Most of the debtor Governments have not levied 
taxes sufficient to enable them to balance their budgets, nor have they 
taken any energetic and adequate measures to reduce their expenditures 
to meet their income. Too little progress has been made in disarma- 
ment. No appreciable progress has been made in deflating excessive 
issues of currency or in stabilizing the currencies at new levels, but in 
Continental Europe there has been a constant increase in note issues. 
Private initiative has not been restored. Unnecessary and unwise 
economic barriers still exist. Instead of setting trade and commerce 
free by appropriate steps there appear to be concerted efforts to obtain 
from the most needy discriminatory advantages and exclusive conces- 
sions. There is not yet apparent any disposition on the part of Europe 
to make a prompt and reasonable definite settlement of the reparation 
claims against Germany or to adopt policies which will set Germany 
and Austria free to make their necessary contribution to the economic 
rehabilitation of Europe. 

After taking all the measures within their power one or more of the 
debtor Governments may ultimately consider it necessary or advanta- 
geous to make some general settlement of their indebtedness. In sucha 
case they would, I presume, propose to all creditors, domestic and 
foreign, a general composition which would take into account ad- 
vantages obtained by such debtor country under the treaty of peace. 
How the American people or the American Congress would view partici- 
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pation in such a composition I can not say. It is very clear to me, how- 
ever, that a general cancellation of intergovernmental war debts, 
irrespective of the positions of the separate debtor Governments, is of 
no present advantage or necessity. A general cancellation as sug- 
gested would, while retaining the domestic obligations intact, throw 
upon the people of this country the exclusive burden of meeting the 
interest and of ultimately extinguishing the principal of our loans to the 
allied Governments. This nation has neither sought nor received sub- 
stantial benefits from the war. On the other hand, the Allies, although 
having suffered greatly in loss of lives and property, have under the 
terms of the treaty of peace and otherwise, acquired very considerable 
accessions of territories, populations, economic and other advantages. 
It would therefore seem that if a full account were taken of these and of 
the whole situation, there would be no desire nor reason to call upon 
the Government of this country for further contributions.'® 


So far as known, no reply to the foregoing letter has been published, nor 
are Mr. Houston’s reasons for declining to consider the proposal of the 
Chancellor of the Exchequer covered by the note sent on August 1, 1922 
by the Acting British Secretary of State for Foreign Affairs to the debtor 
governments. In that note the Earl of Balfour makes a pretense to 
generosity in the offer of general cancellation which Secretary Houston’s 
letter denies. In it also the British Government officially circulates a 
general assumption as to the effect of the inter-Allied indebtedness upon the 
economic situation in Europe which is not shared by the American Secre- 
tary of the Treasury. 

The Treaty of Versailles went into effect on January 10, 1920, and al- 
most immediately thereafter the British and French Governments began to 
discuss the question of giving fixity and definiteness to Germany’s repara- 
tion obligations, which had already consumed so much time at the Peace 
Conference and which had been decided adversely for the reasons previously 
given. On August 5, 1920, we find the British Prime Minister writing to 
President Wilson in regard to these Franco-British discussions and pro- 
posing an ‘“‘all around settlement of inter-Allied indebtedness”. In view of 
what had already taken place at the Peace Conference, Mr. Lloyd George’s 
letter to President Wilson of August 5, 1920 deserves quotation on this 
subject. He said: 

The British and the French Governments have been discussing 
during the last four months the question of giving fixity and definiteness 
to Germany’s reparation obligations. The British Government has 
stood steadlly by the view that it was vital that Germany’s liabilities 
should be fixed at a figure which it was within the reasonable capacity 
of Germany to pay, and that this figure should be fixed without delay, 
because the reconstruction of Central Europe could not begin nor could 
the Allies themselves raise money on the strength of Germany’s obliga- 
tion to pay them reparation until her liabilities had been exactly 
defined. After great difficulties with his own people, M. Millerand 


16 Congressional Record, July 18, 1921, Vol. 61, Part 4, p. 3951. 
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found himself able to accept this view—but he pointed out that it was 
impossible for France to agree to accept nothing less than it was en- 
titled to under the treaty, unless its debts to its allies and associates in 
the war were treated in the same way. 

This declaration appeared to the British Government eminently 
fair. But after careful consideration they came to the conclusion that 
it was impossible to remit any part of what was owed to them by France 
except as part and parcel of all around settlement of interallied in- 
debtedness. I need not go into the reasons which led to this conclusion, 
which must be clear to you. But the principal reason was that British 
public opinion would never support a one-sided arrangement at its sole 
expense, and that if such a one-sided arrangement were made it could 
not fail to estrange and eventually embitter the relations between the 
American and British people, with calamitous results to the future of the 
world.!” 


It will be observed that Mr. Lloyd George, keen to detect one-sidedness 
in the Millerand proposal as affecting Great Britain, apparently was unable 
to see any one-sidedness in his own proposal to President Wilson as it 
affected the United States. Not so, however, with President Wilson, for 
in October, 1920 he sent an answer to the British Prime Minister which 
ought to have set at rest once and for all the agitation of the subject. Mr. 
Wilson replied: 

It is highly improbable that either the Congress or popular opinion 
in this country will ever permit a cancellation of any part of the debt of 
the British Government to the United States in order to induce the 
British Government to remit, in whole or in part, the debt to Great 
Britain of France or any other of the allied Governments or that it 
would consent to a cancellation or reduction in the debts of any of the 
allied Governments as an inducement toward a practical settlement of 
the reparation claims. As a matter of fact, such a settlement, in our 
judgment, would in itself increase the ultimate financial strength of the 
Allies. 

You will recall that suggestions looking to the cancellation or ex- 
change of the indebtedness of Great Britain to the United States were 
made to me when I was in Paris. Like suggestions were again made 
by the chancellor of the exchequer in the early part of the present year. 
The United States Government by its duly authorized representatives 
has promptly and clearly stated its unwillingness to accept such sug- 
gestions each time they have been made and has pointed out in detail the 
considerations which caused its decision. The view of the United 
States Government has not changed, and it is not prepared to consent 
to the remission of any part of the debt of Great Britain to the United 
States. Any arrangements the British Government may make with 
regard to the debt owed to it by France or by the other allied Govern- 
ments should be made in the light of the position now and heretofore 
taken by the United States, and the United States in making any ar- 
rangements with other allied Governments regarding their indebtedness 
to the United States (and none are now contemplated beyond the fund- 
ing of indebtedness and the postponement of the payment of interest) 


17 Senate Document No. 86, 67th Cong., 2d sess., p. 83. 
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will do so with the confident expectation of the payment in due course 
of the debt owed the United States by Great Britain. It is felt that the 
funding of these demand obligations of the British Government will do 
more to strengthen the friendly relations between America and Great 
Britain than would any other course of dealing with the same. 

The United States Government entirely agrees with the British 
Government that the fixing of Germany’s reparation obligation is a 
cardinal necessity for the renewal of the economic life of Europe and 
would prove to be most helpful in the interests of peace throughout the 
world; however, it fails to perceive the logic in a suggestion in effect 
either that the United States shall pay part of Germany’s reparation 
obligation or that it shall make a gratuity to the allied Governments to 
induce them to fix such obligation at an amount within Germany’s 
capacity to pay. This Government has endeavored heretofore in a 
most friendly spirit to make it clear that it can not consent to connect 
the reparation question with that of intergovernmental indebtedness."* 


It was in the light of the record above set forth that the Act of Congress of 
February 9, 1922 was adopted. Hearings were held by the Senate and 
House Committees before the bill was reported out favorably. Treasury 
officials were the chief witnesses and they produced voluminous records from 
the Treasury Department covering the discussions between the govern- 
ments from the beginning. No voice was raised either in the Senate or in 
the House of Representatives in favor of the cancellation in whole or in part 
of the Allied indebtedness to the United States. The debate on the bill was 
directed principally to amendments to make sure that the Act would not 
place in the hands of the Executive, authority to transfer the German 
reparation debt to the United States by the acceptance of German bonds in 
exchange for Allied indebtedness,'® and to leave no loop-hole in the law 
under which the Executive might entertain suggestions for the cancellation 
of the Allied debt. 

Immediately upon the publication of the Balfour note, Mr. Mellon, the 
present Secretary of the United States Treasury, issued a statement in which 
he quoted the following from a memorandum handed to the British Ambas- 
sador in June, 1920: 

It has been at all times the view of the United States Treasury that 
questions regarding the indebtedness of the Government of the United 
Kingdom of Great Britain and Ireland to the United States Govern- 
ment and the funding of such indebtedness had no relation either to 
questions arising concerning the war loans of the United States and of 


the United Kingdom to other governments or to questions regarding the 
reparation payments of the Central Empires of Europe. These views 


18 Congressional Record, July 18, 1921, Vol. 61, Part 4, pp. 3951-52. 

19 See the agreement made with Belgium on June 16, 1919 by the British and French 
Premiers and President Wilson, in which they undertake to recommend to their respective 
governmental! agencies the acceptance of German reparation bonds in satisfaction of the 
sums borrowed by Belgium from the Allied Governments, printed in the SuppLEMENT to 
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were expressed to the representatives of the British Treasury con- 
stantly during the period when the United States Government was 
making loans to the Government of the United Kingdom and since that 
time in Washington, in Paris and in London. 


At the same time Mr. Mellon denied Lord Balfour’s statement that the 
United States Government virtually insisted upon a guarantee by the 
British Government of amounts advanced to the other Allies. ‘Instead of 
insisting upon a guarantee or any transaction of that nature”’’, says Secretary 
Mellon’s statement, ‘“‘the United States Government took the position that 
it would make advances to each government to cover the purchases made by 
that government and would not require any government to give obligations 
for advances made to cover the purchases of any other government. Thus 
the advances to the British Government, evidenced by its obligations, were 
made to cover its own purchases, and advances were made to the other 
Allies to cover their purchases’’. 

From the foregoing it appears that the proposal that America should 
eancel the Allied debts owing to her originated before the policy with refer- 
ence to the German reparation was adopted and that the reparation clauses 
were inserted in the treaty with the explicit knowledge that the United 
States was not disposed to consider the subject of the cancellation of the 
debts. The subsequent attempt to entangle the question of the revision of 
the German reparation clauses with the payment of the inter-Allied debt 
should be viewed in the light of those facts. If the Allies deliberately 
persisted in their impracticable reparation policy with the hope of later 
substituting American responsibility for German irresponsibility, President 
Wilson’s categorical refusal to entertain Premier Lloyd George’s subsequent 
proposal to that effect should have disillusioned them. 

The so-called partnership arrangement between the Allied and Associated 
Powers in the matter of liability for the costs of the war is completely nega- 
tived, so far as the United States is concerned, by the terms of the laws 
which authorized the loans and by the repeated statements to the contrary 
of the Treasury officials who lent the money and were cognizant of the 
conditions of the respective loans. As between the principal Allies them- 
selves, the existence of a series of separate debts owing from one to another 
makes it difficult to accept the thesis now advanced that these loans were 
considered as joint contributions to a common cause. If so, why the carry- 
ing of these separate interest-bearing accounts of each so-called partner 
instead of lumping the alleged partnership contributions in one common 
fund to be used for common purposes? 

The economic effects of the outstanding inter-Allied debts may be open to 
question, but surely their cancellation ought to be considered only as a last 
resort. The persistent urging and agitation of that drastic course before 
other remedies for the economic situation suggested by the creditor govern- 
ment have been tried is, to say the least, premature and out of place. 
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It is worth while to note that two of the principal representatives of the 
United States on the Commission on Reparation of the Peace Conference 
have since expressed themselves in opposition to the proposal to cancel the 
Allied debts to the United States. These gentlemen are Mr. Bernard M. 
Baruch, Chairman of the United States War Industries Board during the 
war, and Mr. Norman H. Davis, American Commissioner of Finance during 
the war. Both spent months in Europe studying the reparation problem. 
When, later, Mr. Davis, as Under-Secretary of State, transmitted to Presi- 
dent Wilson the request of the British Chancellor of the Exchequer for the 
consideration of the question of cancellation, he accompanied it with a brief 
memorandum containing the following comment: 


Just as the people of Europe were misled into believing German 
reparations would supply the deficit in budgets, they are being misled 
into believing a cancellation of the external governmental debts will 
later solve their other difficulties. While the Allies have never bluntly 
so stated, their policy seems to be to make Germany indemnify them 
for having started the war and to make us indemnify them for not 


having entered the war sooner.”° 


Mr. Baruch has deemed it appropriate to give public expression to his 
views in regard to the so-called Balfour note of August 1, 1922, in‘a letter 
addressed to Senator William E. Borah, under date of September 12, 1922, 


as follows: 


That note is the presentation of the opinion of a certain school in 
England that contends that the German reparation can not be reduced 
unless all interallied indebtedness is canceled or reduced, and that the 
interallied indebtedness should be canceled on the ground that the war 
was @ common cause, and that each country gave what it could in-men 
and treasure. 

The Balfour note listed among the claims that England had, and 
which it would reduce or cancel if America canceled the indebtedness of 
the Allies to her, a claim of £1,300,000,000 for German reparation. 

If the purpose of the note was to secure America’s coming in on the 
same basis as England it might have been well to have eliminated 
entirely England’s claims against Germany, which are based almost 
entirely upon pensions and separation allowances, because America has 
put in no such claim. 

The moving cause, as I understand it, for our not demanding a share 
of the German reparation was in order to permit the devastated coun- 
tries—France, Belgium, Italy, and others—to have what the Germans 
could pay. 

So far as the allied debts are concerned, there are several ways of 
looking at them. 

There are those who say they should be canceled because they can 
not be paid, and there are those who, like Mr. Balfour, say they should 
be canceled because they were incurred in a common cause. 


20 Memorandum to the President, February 21, 1920, printed in Senate Document No. 
86, 67th Cong. 2d sess., p. 77. 
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The first of these apparently considers the matter from a purely 
commercial standpoint. What do the advocates of cancellation mean 
when they say that the Allies can not pay? Do they mean that these 
countries can not pay all or that they can not pay a part? Surely all 
of the great countries who are now our debtors can pay something if 
given time. And I am sure that countries like England, if we insist, 
can and will pay all, no matter what the cost may be. From a business 
standpoint it is going to be exceedingly difficult to convince the Ameri- 
can people, who, after all, are the final arbiters in this matter, that if 
Germany can pay $10,000,000,000, which all thoughtful people think 
she can pay if given time and opportunity, the Allies can not pay the 
amounts due us. Money is not the only method of payment. It is 
through the exchange of things that nations will pay one another as 
most individuals pay one another. But the nations of the world can 
not make things with which to pay unless they get down to work. 

Now, as to the Balfour point of view: 

Whatever may be the opinions of others, including myself, on the 
subject, the American people, as a whole, decided that the war was not 
theirs until we entered it; and the international community of interest 
and purpose must be viewed as dating from our entrance into the war. 
Then we must consider what portion of our advances was truly for 
common objectives. 

The records of the Allied Purchasing Commission and the Treasury 
Department will show for what the various sums of money borrowed by 
England or any other nation were spent. Whereas it might be con- 
vineingly contended that the money spent for purchase of munitions 
(because we had not enough soldiers ready to use them, and because 
England and the other Allies were able to use them to better advantage 
in the quicker winning of the war), could be called a contribution to a 
common cause, yet the same decision could not be arrived at regarding 
certain other important expenditures. 

Surely money that was spent for things that went into the making of 
shipping which became a permanent part of the mercantile fleet of 
England, or money that was used for the purchase of such material as 
went for commercial purposes or to bolster exchange—in most instances 
this was to facilitate purchases in other countries—or to pay for loans 
or materials obtained previously to our entering the war, if there were 
such, can by no conceivable reasons be considered a contribution to a 
common cause, and therefore should not be canceled. 

The same applies in instances where food was bought for England’s 
civilian population, not for her soldiers, and was paid for by that popu- 
lation. It must be remembered that the English Government did not 
give but sold to its people the food bought in this country. 

On the other hand, in practically every instance where purchases 
were made in England by us after we entered the war they were paid for 
in cash and not by means of a loan by England to America. Again, 
America paid England for ferrying our soldiers to Europe. 

Surely the expenditures mentioned above should be considered a 
contribution by the English in a common cause and should be set. off 
against any amount by which England proposes that her gross debt to 
us should be reduced. 

If this subject is treated on the basis suggested in the Balfour note, 
equity and justice would demand that England, whose territory was 
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not devastated, should relinquish her claim against Germany for the 
benefit of the devastated countries. Then we could count as a contribu- 
tion to a common cause that which was spent for munitions and for 
fighting purposes in this country by England. But England, besides 
paying the balance due on the loan, should repay us, as a contribution to 
the common cause, that which we spent in her country for munitions 
and for shipping. 

I do not make these remarks in a spirit of narrow criticism. Nor am 
I unmindful of the great sacrifices that the English people made so 
nobly and unstintingly in the World War. But I do believe that those 
behind the Balfour note should give full consideration to all of the facts 
involved in the case, and not make it appear that the United States 
is ungenerous in her position. We were ready and willing to have gone 
to the bitter end despite what the cost might have been to us. We 
made no bargain then for our continuance in the struggle, and we want 
no one to set a value upon our contribution. 

In my opinion, it is useless to consider either the German reparation or 
the readjustment of the interallied debts by themselves, because they 
are but two symptoms of a disease that lies deeper. These problems 
should be treated as a whole so as to leave all peoples in the various 
countries free to go back to work under conditions that will cause them 
to look forward with hope and not backward with hate. 


The adoption in the Act of February 9, 1922 of the prohibition against 
cancellation of Allied indebtedness to the United States will make it im- 
possible for the debt commission created by the Act to consider proposals 


for cancellation. Any further appeals to the United States for cancellation 
must therefore be based upon the hope of having the Act of February 9 
amended in that respect. A glance at the cost to the American taxpayer 
involved in such an amendment will show the improbability of the success 
of any agitation in favor of the amendment. The portion of the war loans 
raised in the United States which was applied to meet in part America’s 
cost of the war is roughly one-half of the total loans, which aggregated in 
round numbers $20,000,000,000, the other half having been loaned to the 
Allies. For the service of the loans the Victory Liberty Loan Act estab- 
lished a sinking fund on July 1, 1920 and the law permanently appropriates 
for each fiscal year until the debt is discharged an amount equal to the sum 
of ‘23 per centum of the aggregate amount of such bonds and notes out- 
standing on July 1, 1920, less an amount equal to the par amount of any 
obligations of foreign Governments held by the United States on July 1, 
1920,” plus “the interest which would have been payable during the fiscal 
year for which the appropriation is made on the bonds and notes purchased, 
redeemed, or paid out of the sinking fund during such year or in previous 
years.” 2 

It will be noted that the indebtedness incurred by the United States to 
make the foreign loans is not cared for by the sinking fund, as Congress 


21 Congressional Record, September 13, 1922, Vol. 62, No. 231, p. 13539. 
2 40 U.S. Statutes at Large, p. 1312. 
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contemplated that foreign repayments would provide for that part of the 
debt. 

The Treasury Department calculates that the cumulative sinking fund 
will retire the funded war debt of the United States, less the amount repre- 
senting the foreign obligations held by the United States on July 1, 1920, in 
about twenty-five years.% It has been further calculated that the amounts 
required to meet the sinking fund and interest charges on the half of the debt 
applied to American war expenses will average an aggregate payment of 
$685,000,000 annually for a period of twenty-five years.*> As the Act of 
February 9, 1922 places a limitation of a similar period of twenty-five years 
for the repayment of the foreign debt, and as the principal and interest 
charges are substantially the same in both cases, it will be seen that the 
cancellation of the Allied debts to America will involve the payment by 
American taxpayers of an additional $685,000,000 annually for a period of 
twenty-five years. Concretely, that is the proposition with which any 
American administration will be faced which undertakes to bring about an 
amendment of the Act of February 9, 1922, so as to authorize the cancella- 
tion of the Allied indebtedness to the United States. 


GEORGE A. FINCH. 


% See Section 3 of the First Liberty Loan Act, April 24, 1917, 40 U.S. Statutes at Large, 
p. 35; Section 3, Second Liberty Loan Act, September 24, 1917, ibid., p. 288; and Section 7, 
Victory Liberty Loan Act, ibid., p. 1312. 

* Annual Report of the Secretary of the Treasury, 1920, p. 114. 

* A paper read at a dinner of the Council of Foreign Relations in New York City, 
February 8, 1921 by Dr. C. E. McGuire. 
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GERMAN WAR TRIALS 


REpPoRT OF PROCEEDINGS BEFORE THE SUPREME CouRT IN Lerpzic! 
August 8, 1921 


The Treaty of Peace with Germany contains the following provisions:— 


ARTICLE 228 
The German Government recognizes the right of the Allied and As- 
sociated Powers to bring before military tribunals persons accused of 
having committed acts in violation of the laws and customs of war. 
Such persons shall, if found guilty, be sentenced to punishments laid 
down by law. This provision will apply notwithstanding any proceed- 
ings or prosecution before a tribunal in Germany or in the territory of 


her allies. 
The German Government shall hand over to the Allied and Associated 


Powers, or to such one of them as shall so request, all persons accused of 
having committed an act in violation of the laws and customs of war, 
who are specified either by name or by the rank, office or employment 
which they held under the German authorities. 


ARTICLE 229 


Persons guilty of criminal acts against the nationals of one of the 
Allied and Associated Powers will be brought before the military tribu- 


nals of that Power. 
Persons guilty of criminal acts against the nationals of more than one 


of the Allied and Associated Powers will be brought before military 
tribunals composed of members of the military tribunals of the Powers 


concerned. 
In every case the accused will be entitled to name his own counsel. 


ARTICLE 230 


The German Government undertakes to furnish all documents and 
information of every kind, the production of which may be considered 
necessary to ensure the full knowledge of the incriminating .acts, the 
discovery of offenders and the just appreciation of responsibility. 


In accordance with Article 228, lists of accused persons were prepared by 
the principal Allied Governments, and a final list was compiled and presented 
to the German Government, on the 3rd February, 1920. This list contained 
a very large number of names, and amongst them were those of many of the 
principal military and naval leaders in Germany. 

The German Government represented that if the Allied Powers insisted 


1 British Parliamentary Command Paper, No. 1450. For the texts of the decisions, see 
Judicial Decisions, infra, p. 674 et seq. 
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upon the surrender of the persons accused, grave political difficulties would 
ensue, which might seriously imperil the government’s existence. By way of 
compromise, therefore, they proposed that the accused persons should be put 
upon trial before the Supreme Court of the Empire in Leipzig. 

An Inter-Allied Commission, appointed to examine this proposal, reported 
that the offer of the German Government was compatible with the execution 
of Article 228 of the Treaty of Peace, and the Allied Governments accordingly 
decided that without taking any part in the trials, so as to leave full and com- 
plete responsibility with the German Government, they would leave to that 

iovernment the duty of proceeding with the prosecution and judgment 
upon the understanding that the Allies would thereafter consider the results 
of these prosecutions and whether the German Government were sincerely 
resolved to administer justice in good faith. If it should be shown that the 
procedure proposed by Germany did not result in just punishment being 
awarded to the guilty, the Allied Powers reserved in the most express manner 
the right of bringing the accused before their own tribunals. (See text of 
note, Appendix I).? 

In pursuance of this decision, certain cases were selected for submission to 
the Supreme Court at Leipzig, and on the 7th May, 1920, an abridged list 
containing 45 names was handed to the German Government with a note 
communicating to them the decision of the Allied Governments and the 
conditions of their acquiescence in this proposal. To this list the British 
Government contributed the names of seven persons, who were charged with 


grave outrages against the laws of war. The names of these persons and 
short particulars of the outrages with which they were charged were as 


follows: 


(1) ComManpeR Hetmut Parzia, who was charged with having sunk, 
without warning, the British hospital ship Llandovery Castle and with having 
subsequently fired on and sunk the boats containing the survivors with the 
consequent loss of 234 lives. 

(2) Lizut.-CoMMANDER KarL NEUMANN, who was charged with having 
torpedoed, without warning, the British hospital ship Dover Castle, when 
homeward bound from the eastern Mediterranean fully laden with sick and 
wounded with the loss of six lives. 

(3) Lizut.-CoMMANDER WILHELM WERNER, who was charged with having 
sunk the British S. S. Torrington, and with having subsequently drowned the 
whole of the crew, with the exception of the master, by submerging while 
they were on the deck of the submarine. 

(4) Kart Heynen, who was charged with ill-treating prisoners of war at 
the Friedrich der Grosse mine. 

(5) Caprarn Emit MULuer, who was charged with ill-treating prisoners of 
war at Flavy-le-Martel camp. 


? Printed in SupPLEMENT to this JouRNAL, p. 195. 
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(6) & (7) Henrich TRINKE and Rospert NEuMANN, who were charged 
with ill-treating prisoners of war at the working camp at Pommerensdorf 
Chemical Works. 


After receiving the abridged list of accused persons, the German Govern- 
ment represented to the Allied Governments that difficulties were being 
experienced in obtaining evidence against the persons accused by reason of 
the fact that much of the evidence and information necessary to secure con- 
viction was in the possession of the Allied Governments. A general con- 
ference was accordingly held at Spa on the 9th July, 1920, at which it was 
arranged that the Allied Governments should collect and provide statements 
of the evidence against the persons whose names appeared in the abridged 
list and transmit them to the Oberreichsanwalt (Public Prosecutor) in Leipzig. 

H. M. Government immediately put in hand the completion of the evi- 
dence against all the persons whom they had named, and, on the 26th 
October, 1920, a printed volume containing the evidence in the cases in which 
they were immediately concerned, was handed to the German Ambassador 
in London for transmission to the Oberreichsanwalt in Leipzig. 

In due course the German Government intimated that they were in a 
position to proceed against four of the persons named by the British Govern- 
ment, namely: 


Karl Heynen, 

Captain Emil Miller, 

Robert Neumann, 
Lieut.-Commander Karl Neumann. 


They explained, however, that they were not in a position to bring to justice 
Commander Patzig, who was stated, after official enquiries had been made 
by the sheriff at Rosenberg, to have an address in Danzig, but whose present 
whereabouts were unknown. Lieut.-Commander Werner could not be 
traced at all, and Trinke was resident in Poland. Warrants for the arrest of 
Patzig and Werner, on the charge of murder, and of Trinke had been issued 
but had not been executed, but their property had been sequestrated. 

At a later date (June, 1921) the German Government further intimated 
that as a result of the enquiries made into the case of Commander Patzig, 
they had decided to put upon trial two officers serving in the same submarine, 
Lieutenants Dithmar, an officer in the German Navy, and Boldt, a retired 
officer of the German Navy, who appeared to be implicated and responsible 
for a part in the outrage with which Patzig was charged. 

The question how best to make available at the trial of the accused the 
evidence of the British witnesses was one which presented considerable 
difficulty. 

Three of the cases to be tried involved the ill-treatment of prisoners of war 
at prison camps in Germany, and in these cases a conviction was only likely 
to be obtained if a large number of witnesses could be collected and pro- 
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duced at the trial to give evidence of a continuous course of ill-treatment by 
the person charged. The witnesses had long since been demobilized from the 
army and were dispersed to civilian employment all over the country. 

In the remaining cases, the charges were torpedoing of hospital ships and 
a merchant ship, and the witnesses, who were mainly employed in the mer- 
chant service, were also widely dispersed at sea. 

Tracing these witnesses through changing addresses and taking compre- 
hensive statements, such as were suitable for production in a court of law, 
involved great labor and some delay. When the question arose of securing 
their testimony at the trial, it was found that it was not possible to secure the 
attendance in Leipzig of all the witnesses, and there was of course no means 
of compelling unwilling witnesses to attend the trials there. 

Many further witnesses in the cases of Heynen, Miller and Neumann were 
traced and interviewed with a view to making the Crown’s case as complete 
as possible, and as soon as the collection of the evidence had been completed, 
arrangements were made for the examination in London at as early a date as 
could be arranged of all the witnesses in those cases, who were unable or un- 
willing to proceed to Germany to give oral evidence at the trial. 

After consultation with the representatives of the German Government, 
who visited London in February, 1921, for the purpose of conferring with the 
Attorney-General upon the procedure to be adopted in securing the evidence 
of the British witnesses the 26th April was fixed for the examination at Bow 
Street Police Court before the chief magistrate of all British witnesses, who 
were unable to attend the trials. The German Government and the accused 
German persons were legally represented and an opportunity was given to 
them of putting questions to the witnesses. The examination of witnesses 
was commenced on that date and continued on April 27th, 28th and 29th, 
fifteen witnesses being examined in the three prison camp cases. The dep- 
ositions of these witnesses were at once transmitted to the Supreme Court 
in Leipzig and were available at the main trials of the accused. 


PROCEDURE AT THE TRIALS 
The cases were taken in the following order:— 


Karl Heynen. 

Captain Emil Miiller. 

Robert Neumann. 
Lieut.-Commander Karl Neumann. 


and the trials opened in Leipzig with the first of these cases on May 23rd. 
The court comprised seven judges under the presidency of Dr. Schmidt. 

A British mission attended the trials and followed the proceedings through- 
out. It comprised the Solicitor General (Sir Ernest Pollock, K.B.E., K.C., 
M.P.), Sir William Ellis Hume-Williams, K.B.E., K.C., M.P., Mr. V. R. 
M. Gattie, C.B.E., Mr. R. W. Woods, C.B.E. (of the Department of H.M. 
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Procurator General). Mr. Claud Mullins, Barrister-at-Law, accompanied 
the mission as interpreter. Mr. J. B. Carson, of the British Embassy in 
Berlin, and Commander Chilcott, M.P., also attended the trials. 

In accordance with the arrangement made between the Allies stated above, 
whereby they agreed not to intervene in the trials but to leave the full re- 
sponsibility to the Germans, the mission took no part in the proceedings, and 
declined the offer of the German authorities to be joined as parties to the pro- 
ceedings. The mission obtained, however, and asserted on many occasions, 
the right to communicate in court with the Oberreichsanwalt, through the 
representative of the German Ministry of Justice, for the purpose of calling 
his attention to any point, which appeared to have been overlooked or im- 
perfectly brought to the attention of the court by the necessary translation 
of the evidence of the witnesses. 

In accordance with the practice prevailing in Germany and other Conti- 
nental countries, the witnesses were examined and the proceedings were for 
the most part conducted by the president. The Oberreichsanwalt (Dr. 
Ebermeyer), appeared on behalf of the German State. The accused persons 
were present and were represented by legal advisers, who, although entitled 
to question the witnesses, took a relatively small part in the proceedings, and 
confined themselves to addressing the court after the examination of the 
witnesses had been concluded. 

The Oberreichsanwalt summed up the evidence in his address to the court 
and indicated which charges in his opinion had, and which had not, been 
proved and where he had come to the conclusion that the accused was guilty 
demanded the sentence which he considered proper. The court then con- 
sidered its decision and in due course delivered orally its judgment and sen- 
tence. The judgment was subsequently reduced to writing in a more ex- 
tended form and a translation of the full judgment in each case is attached 
hereto as an appendix.® 

The evidence of the British witnesses was given through an interpreter. 

At the trials of Heynen and Miller, and at the trial of Lieuts. Dithmar and 
Boldt, to which separate reference is made hereafter in connection with the 
charge against Commander Patzig, the interpreter was Dr. Peters, who is a 
professor of languages at Leipzig University and holds a degree of Aberdeen 
University. Dr. Peters’ interpreting left nothing to be desired. It was 
entirely satisfactory, and with his assistance the witnesses were enabled to 
give their answers fully and clearly. Dr. Peters’ engagements unfortunately 
prevented him from attending the trial of Robert Neumann and the inter- 
preting in that case was less satisfactory, being done in a more perfunctory 
and less intelligent manner; but it cannot be said that its defects, such as 
they were, had any effect upon the sentence. 


3 Printed herein, infra, pp. 674. 
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THE BRITISH CASES 
Kart HEYNEN 

Heynen was in charge of a working camp established at the Friedrich der 
Grosse mine at Herne, Westphalia. The complaint against him was that he 
consistently ill-treated British prisoners of war under his charge by knocking 
them about with the butt end of his rifie and with his fists. Complaints had 
been made to the higher German authorities while Heynen was in charge of 
the camp and in consequence of these complaints Heynen was removed and 
court-martialled by the German military authorities. He was found guilty 
of certain of the charges made against him and sentenced to 14 days’ medium 
arrest, the execution of the sentence being suspended till the end of the war. 
On the 21st July, 1920, these proceedings were set aside pursuant to the laws 
of 18th December, 1919, and of 24th March, 1920, the statutes under which 
the Supreme Court had power to try the cases remitted to it, in order to 
enable proceedings to be commenced afresh. This case was selected as one 
of the test cases, because it seemed probable that if a German military court 
during the war had found Heynen guilty of the charges made against him, the 
Supreme Court in Leipzig could hardly fail to do the same. 

In this case three English witnesses gave evidence at Bow Street and six- 
teen attended the trial in Leipzig. It appeared from their evidence that on 
the day following the arrival of the prisoners at the camp, there had been con- 
certed resistance on their part to the order to change their clothing and de- 
scend the mine and work in it, because they considered that such work was 
helpful to Germany in carrying on the war against England, and also because 
the great majority of the men had no experience of working in a coal mine. 
In consequence of this disobedience, Heynen had ordered the guard to drive 
the prisoners to work, using the butt ends of their rifles and fists. This 
incident formed one of the charges against Heynen, but the court considered 
that in view of the orders given to him by his superiors to see that the work 
was done and of the insubordination on the part of the prisoners, Heynen was 
justified in using force to compel obedience to his orders, and he was ac- 
cordingly acquitted on this charge. 

Another charge related to a prisoner named Cross—now dead—who, ac- 
cording to some of the British witnesses had been rendered insane by treat- 
ment meted out to him by Heynen in the bath. The facts and conclusions 
of the court upon this charge are referred to in the judgment (Appendix II.).* 
Two of the English witnesses stated that Cross’ insanity was not due to the 
treatment he received in the bath, as to their knowledge he had shown signs 
of insanity some ten days previously. Asked by the President of the court 
how they knew he was insane they referred to certain habits of Cross, which 
were inconsistent with his having his reason and control. 

A number of other charges of violence to individual prisoners were, how- 


4 Printed, infra, p. 674. 
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ever, found to be proved against Heynen by the evidence of the English 
witnesses, which was held by the court to be trustworthy. 
The President, in delivering sentence, observed: 
One cannot help acknowledging that this is a case of extremely rough 
acts of brutality aggravated by the fact that these acts were perpetrated 
against defenceless prisoners against whom one should have acted in the 


most proper manner, if the good reputation of the German Army and 
the respect of the German nation as a nation of culture was to be upheld. 


Heynen was ultimately sentenced to ten months imprisonment. 


Emit MU.Luer 


Captain Emil Miller was in charge of the prisoners of war camp at Flavy- 
le-Martel on the Western Front at the end of April and beginning of May, 
1918. The camp had been used by the British as a clearing station, but was 
used as a working camp by the Germans during the rapid advance in March 
and April, 1918. While it was in the occupation of the Germans, the 
conditions of the camp were indescribably bad. Into sheds capable of 
accommodating at the utmost 450 men over 1,000 men were crowded. The 
sanitary and washing arrangements were so primitive as to be practically 
nonexistent. The provision of food and medical attention was wholly insuffi- 
cient, and no parcels or letters reached the camp. In a very short time the 
men were starving, verminous, and in a filthy condition, with the inevitable 
consequence that dysentery appeared almost at once and men began to die 
with appalling rapidity. In spite of the terrible condition of the men, they 
were forced to engage in heavy work behind the lines at long distances from 
the camp, and practically no excuse of weakness or sickness was accepted as 
relieving them from work. Men in the last stages of dysentery were driven 
out to work and fell and died by the road. 

The evidence in this case fell under two headings, that relating to the phys- 
ical condition of the camp, and that relating to personal brutality committed 
by Miller. 

Eight British witnesses gave evidence at Bow Street and nineteen in 
Leipzig. 

There was a conflict between the evidence tendered by and on behalf of the 
accused and that of the British witnesses as to the date on which Captain 
Miiller left the camp, but if the German records which were produced were 
correct, and it was not practicable to challenge them, it appeared that he left 
the camp on May 5dth, 1918, and did not subsequently return to it. It was 
naturally impossible for the British witnesses, after so long a lapse of time, to 
state with convincing certainty whether particular incidents, to which they 
spoke, occurred before or after the 5th May, and after hearing evidence, 
which tended to exonerate Captain Miller from responsibility for the state 
of the camp, the court showed an inclination to discount evidence as to inci- 
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dents, and in particular, as to the very numerous deaths which may have oc- 
curred after the 5th May, although there could be no reasonable doubt that 
they were directly attributable to conditions, which had been brought into 
existence before that date. 

After considering the records produced by the German military authorities 
on behalf of the accused, the court came to the conclusion that Captain 
Miiller was not to be held responsible for the insanitary conditions of the 
camp to which the numerous deaths were directly attributable, inasmuch as 
reports from Miller to divisional headquarters were produced calling atten- 
tion to its state and asking for assistance and supplies. It was stated that 
these appeals met with no response owing to the great strain put upon Ger- 
man Headquarters Staff by the rapid advance in March, 1918, to the fluid 
state of the front, the number of prisoners taken, the lack of supplies in 
Germany, and the general inability of the staff to meet the demands made 
upon it at this time. The court, therefore, came to the conclusion that 
Miiller had done his best to improve the conditions of the camp, and that 
his failure to render them satisfactory was due not to his fault, but to the lack 
of assistance given to him by his superiors. He was, therefore, acquitted on 
this charge. 

In considering Miiller’s responsibility for the general conditions of the 
camp upon the complete evidence given at the trial, it must be borne in mind 
that it was proved at the trial that Miller had taken over the camp from the 
English in the condition in which it was found later to be; that he had, while 
at Flavy-le-Martel, reported to his superiors that the camp was overcrowded 
and without facilities for washing; that water was short and the men were 
lousy; and that there was no supply of clothing available. He further re- 
ported that the condition of the prisoners was bad and rapidly becoming 
worse, and that they were unfit for hard work. He had asked for the camp to 
be improved, and for equipment to be sent to him, but without result, and he 
had, meantime, made such small improvements as were within his power. 
It was, moreover, proved that he had left the camp before the epidemic of 
dysentery had reached its height, and that only one or two deaths occurred 
before his departure. 

While it may be doubted whether, even with the scant means at his dis- 
posal, Miiller took all the measures, which it was his duty as commandant of 
the camp to take, in order to improve, so far as was in the circumstances pos- 
sible, the insanitary state of the camp and to afford to the prisoners means for 
keeping themselves clean and for getting treatment when they were sick, yet 
it must be admitted that the main responsibility did not rest with him, but 
rather with those, who elected to crowd into a small and insanitary compound 
three times as many men as could properly be quartered there, and thereafter 
to keep them short of water, short of food, and entirely without change of 
clothing, while exacting from them work of the most arduous nature. 

After hearing the British witnesses, however, the court came to the con- 
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clusion that a number of acts of personal violence were proved against 
Captain Miiller and in particular, that he had been guilty of sending out to 
work men, whose physical condition rendered them wholly incapable of dis- 
charging it. This conduct was admitted to be contrary to the instructions of 
the Headquarters Staff and could not be justified. The court showed a 
tendency to attribute Captain Miiller’s conduct to his nervous state due 
partly to a heart affection, partly to his inexperience in dealing with prisoners 
of war, and partly to the great difficulties in which he found himself in a camp 
so ill-equipped to receive such a large number of men. After taking into ac- 
count these circumstances, the court awarded sentence of six months im- 


prisonment. 


RoBERT NEUMANN 


Neumann was charged with ill-treating prisoners of war at Pommerensdorf 
Chemical Works. The charge against him was closely connected with the 
charge against Trinke, his superior officer, and the case against him lost 
much of its significance, because the German Government were unable to 
secure the arrest of Trinke, with whom a greater degree of responsibility 
rested than with Neumann. 

Three British witnesses gave evidence at Bow Street and twenty-five in 


Leipzig. 

To some extent Neumann was able to shelter himself behind the defence 
that he acted under the orders of his superior officer, Trinke, but after hearing 
all the British witnesses the court came to the conclusion that he had, in a 
number of cases, exceeded his authority and had committed acts of violence 
upon his own initiative. For these offences he was sentenced to six months 
imprisonment. Four months, which he had spent in prison awaiting trial 
were, however, taken into account with the result that only two months re- 
mained to be served from the date on which the sentence was pronounced. 


LiguT.-COMMANDER KaRL NEUMANN 


This officer was in command of the submarine U. 67, which sank the hos- 
pital ship Dover Castle in the Mediterranean on the 26th May, 1917. The 
facts were admitted because the evidence was overwhelming. 

Neumann had previously torpedoed a vessel named the Elmmoor and 
taken the master, Captain Williamson, on board the submarine. When the 
submarine returned to its base, Captain Williamson obtained from Neumann, 
under his own signature, a certificate as to his identity, and that the Elmmoor 
had been torpedoed as stated. Captain Williamson was available as a wit- 
ness for the trial, and a photographic copy of the certificate was included in 
the volume of evidence sent to the German Government in October, 1920. 
The German authorities had announced that Neumann would rely on the 
defence that he acted under superior orders; but, after consultation with the 
Admiralty, it was decided to proceed with the case, because of the importance 
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which attached to it on the grounds hereinafter referred to, even though the 
result should be an acquittal on the legal plea. 

The defence relied solely on the plea that in torpedoing and sinking the 
ship Commander Neumann was acting upon the direct order of his superiors. 
The order was produced in court and could not be challenged. The Ober- 
reichsanwalt did not ask for a conviction and the court held that Lieut.- 
Commander Neumann could not be held criminally responsible for the act as 
he had in no way exceeded the orders which he had received. 

In the course of the judgment the court laid it down that the punishment 
of a subordinate, who has acted in conformity with his orders, can only arise 
(1) if he has exceeded the order given to him, (2) he is aware that his superi- 
or’s orders directed action, which involved a civil or military crime or mis- 
demeanor. The court did not consider that either of these elements was 
present in this case and the accused was accordingly acquitted. 

It is important in this case to record that the decision of the court was 
based solely on the question of obedience to superior orders. The actual 
legality of the orders was not discussed in the judgment of the court, which 
only considered the question whether the accused was aware that they were 
illegal. In his address to the court the Oberreichsanwalt expressly stated that 
there was no evidence that the Dover Castle was being used in any other way 
than as a hospital ship, and that he was personally persuaded, that she did 
not carry troops or ammunition or anything that it was not proper for a hospi- 
tal ship to carry. He invited the court to deal with the case on this assump- 
tion. Whether the orders were themselves just or not, he added, did not 
much matter so far as the accused was concerned, provided he did not know 
them to be unjust. 

This was the ratio decidendi of the court, and there can be little doubt that 
by German law the decision was correct. 

The proceedings against Commander Neumann completed the trials of 
the four persons named by the British Government who were amenable to 
justice, but after the conclusion of the last trial, proceedings were taken by 
the German Government, at their own instance, against two officers— 
Lieutenants Dithmar and Boldt—who were serving under the command of 
Commander Patzig in the submarine U. 86, by which the hospital ship 
Llandovery Castle was sunk. 


Suir “ LLANDOVERY CASTLE”’ 
CoMMANDER HeELMvuT PAtTzIG 
LIEUTENANTS DITHMAR AND BOLDT 


As has been already stated, Patzig is said to be out of the jurisdiction of the 
German Government, and his whereabouts are not known. In the course of 
the enquiry into the charges made against him by the British Government, 
the German authorities examined a number of witnesses and amongst them 
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the two officers, Lieutenants Dithmar and Boldt, and the members of the 
crew of the submarine. 

Lieutenants Dithmar and Boldt both refused to make any statement, ex- 
cusing themselves from doing so by the assertion that they had pledged their 
word to Patzig to give no information as to the events, which happened in 
connection with the destruction of the hospital ship Llandovery Castle. 

In consequence, however, of the information obtained from the members of 
the crew, supported as it was by the statements of the British witnesses, 
which had already been furnished to the German Government, the German 
authorities came to the conclusion that Lieutenants Dithmar and Boldt were 
implicated in the destruction of this vessel and the subsequent firing on her 
boats, and that there was sufficient evidence to justify them in placing these 
officers upon their trial for murder. Both officers were accordingly placed 
under arrest and the case was referred to the Supreme Court in Leipzig for 
trial. The British Government was invited to arrange for the attendance of 
the British witnesses to give evidence at the trial, and although the British 
Government did not itself make the charge against these officers, it was con- 
sidered that in view of the gravity of the offence with which they were 
charged, and of the deplorable nature of the outrage, every assistance should 
be given to the German Government in bringing to justice the persons re- 
sponsible for the crime. 

When notice was received of the date fixed for the trial, less than three 
weeks remained, in which to trace the witnesses and arrange for their at- 
tendance at Leipzig. Four of the most important witnesses were found to be 
either serving in ships at sea or living abroad. Of these two were intercepted 
in New York by wireless, one was on passage from the West Indies to Eng- 
land, and one was traced in Vancouver, British Columbia. 

Special arrangements were made for the immediate return of these wit- 
nesses to England and all were able to attend the trial in Leipzig, though the 
witness from British Vancouver arrived only on the last day of the hearing, 
which was specially adjourned for his attendance. 

One witness was examined at Bow Street and twelve witnesses gave 
evidence at the trial. After hearing these witnesses and the witnesses called 
by the German authorities themselves, who included a number of the mem- 
bers of the crew of the submarine, the court found that the Llandovery Castle 
was a British hospital ship, that she was properly equipped and lighted, and 
was used solely for the purposes of a hospital ship and carried no combatants 
or munitions of war; that she was on her proper course; that she was followed 
by the submarine U. 86 for several hours and when her lights were lit she 
was recognized as a hospital ship beyond any possibility of doubt; and that 
after fully considering the matter and discussing it with the members of his 
staff, Commander Helmut Patzig torpedoed the vessel without warning. 
The court further held that at least three boats got safely away from the ship 
with survivors in them; and that the boats were found and searched by the 
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submarine, whose commander professed to hold the belief and was attempt- 
ing to prove that the vessel carried eight American flight officers; that failing 
to find in the boats any justification for torpedoing the ship, Commander 
Patzig with the approval and concurrence of Lieutenants Dithmar and 
Boldt (who with the Gunner Meissner—now dead—were alone on the deck 
of the submarine with the commander at the time), deliberately fired on the 
surviving boats and hit and destroyed two out of the three of them with the 
consequent loss of life of all the persons who were in them. Commander 
Patzig required and obtained from the officers, crew and prisoners in the 
submarine, a pledge to maintain silence as to the incident until the conclusion 
of the war, and he further concealed all traces of his act by omitting any ref- 
erence to the incident from the log book and forwarding a falsified chart of 
the courses of the submarine to the German Admiralty. 

The court recognized that Commander Patzig, the commander of the sub- 
marine, was primarily responsible for this outrage, but held that the plea of 
superior orders would not avail Lieutenants Dithmar and Boldt in such a 
ease. While relieving them of responsibility for the torpedoing of the ship, 
the court found that they had taken part and concurred in the firing on the 
boats and that they could have prevented this action by refusing to pledge 
themselves to secrecy and declaring their intention of reporting the incident 
upon their return to port. 

In his address to the court the Oberreichsanwalt expressed some doubt 
whether there was direct legal proof that the boats had been hit by the shells 
fired by the submarine and he asked the court to find that the officers had 
been guilty of attempted murder, and to award a sentence of four years im- 
prisonment. The court, however, came to the conclusion that the inference 
that at least two boats had been hit was irresistible and they found as a fact 
that these two boats had been destroyed by the firing. There is, however, a 
degree of killing recognized by the German criminal law which is not known 
to the law of this country. It may be said to come between murder with 
deliberate intent and manslaughter by negligence without intent, and in the 
present case the court considered that the prisoners acted without adequate 
premeditation and they therefore held that they were guilty of the interme- 
diate degree of killing and awarded four years imprisonment with, in the case 
of Lieutenant Dithmar, dismissal from the service, and of Lieutenant Boldt, 
who was a retired officer, deprivation of the right to wear uniform. 

Commander Patzig did not appear at the trial to give evidence in defence 
of his brother officers and was severely criticised for his failure to do so. 


SUMMARY 


Out of the seven persons, whose names were placed by the British Govern- 
ment in the abridged list, four have now been tried with the following 
results :— 
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Result. Sentence. 


Name. | 
Karl Heynen....... | Convicted | 10 months imprisonment. 
Emil Miiller....... | Convicted | 6 
Robert Neumann. . eM | Convicted | 6 
Lieut.-Commander Karl Neumann. | Aecquitted 


In addition, arising out of the case of the Llandovery Castle, but not named 
by the British Government :— 


Name. Result. Sentence. 


Lieut. Dithmar....... | Convicted years imprisonment and 
dismissal from service in 
the German Navy. 
Lieut. Boldt... ... ..| Convicted | 4 years imprisonment and 
deprivation of right to 
wear uniform as a retired 
officer. 


In all of these cases the sentences were to imprisonment in a prison and not to 
confinement in a fortress. Official confirmation of the fact that the sentences 
are being served has been received. 

A satisfactory feature of these trials has been the admirable way in which 
the British witnesses have given their evidence before the Supreme Court at 
Leipzig. They consistently displayed a remarkable degree of intelligence 
and impartiality, which appeared greatly to impress the President and other 
members of the court. 

Translations of the judgments are appended. 


Law Orricers’ DEPARTMENT, 

RoyraL Courts OF JUSTICE, 
STRAND, W.C. 2. 

8th August, 1921. 


EXPLANATORY MEMORANDUM RELATING TO THE WIESBADEN AGREEMENT 
oF OcToBER 6, 1921, BETWEEN FRANCE AND GERMANY! 


October 26, 1921 


In order to understand the arrangements proposed by the Wiesbaden 
agreement, it is necessary to bear in mind certain provisions of the Treaty 
of Versailles, the application of which is affected by it. 

The treaty itself provides in the reparation chapter, Part VIII, and in some 
of its annexes, for the partial liquidation of Germany’s reparation indebted- 


1 British Parliamentary Paper, 1921, (Cmd. 1547). 


5 Printed, infra, p. 674. 


3 


641 


CURRENT NOTES 


ness by deliveries in kind. The important passages in this connection are 
paragraph 19 of Annex II and Annex IV, which together make extensive 
provision for the delivery, through the Reparation Commission, to the Allied 
and Associated Powers of machinery, equipment, tools, reconstruction 
material and, in general, all such material and labor as is necessary to enable 
any Allied Power to proceed with the restoration or development of its in- 
dustrial or economic life. 

Germany’s obligation being stated in terms of gold and not in terms of 
commodities, provision has necessarily been made in all cases for crediting 
Germany, from time to time, with the fair value, as assessed by the Repara- 
tion Commission, of such deliveries. Moreover, since the proportions re- 
ceived by the respective Powers in kind need not necessarily correspond 
exactly with their respective shares in Germany’s reparation payments, as 
determined by inter-Allied agreement, provision is further necessarily made 
in the treaty to render each Power accountable not only to Germany, but to 
the Reparation Commission, for the value of these deliveries. Thus, on the 
one hand, the treaty stipulates as between the Allies and Germany that the 
value of services under the annexes shall be credited towards the liquidation 
of Germany’s general obligation, and the schedule of payments assigns the 
value of annex deliveries to the service of the bonds handed over by Germany 
as security for her debt. On the other hand, the treaty provides that for the 
purpose of equitable distribution as between the Allies, the value of Annex 
deliveries shall be reckoned in the same manner as cash payments effected in 
the year, and the schedule of payments stipulates that the value of the de- 
liveries received by each Power shall, within one month of the date of de- 
livery, be paid over to the Reparation Commission, either in cash or in cur- 
rent coupons. 

Further, the treaty imposes upon the Reparation Commission not only the 
duty of fixing prices, but also of determining the capacity of Germany to 
deliver goods demanded by any of the Allies, and, by implication, of deciding 
between the competing demands which are made upon that capacity by the 
Allies themselves. 

The Wiesbaden agreement provides for the delivery by a German com- 
pany? to French sinistrés of ‘‘all plant and materials compatible with the 
productive capacity of Germany, her supply of raw materials and her do- 
mestic requirements,” that is to say, of the articles and materials which can 
be demanded under Annex IV and paragraph 19 of Annex II, which are, by 
the terms of the agreement, in so far as France is concerned virtually sus- 

* The arrangement under which a German private company is to be created to deal directly 
with the orders without the intervention of the French and German Governments is intended 
to obviate the delays which experience has shown to be inseparable from the employment of 
the present machinery. It does not appear to have any important bearing on the general 
financial situation, since the deliveries will clearly have to be financed by the German 
Government and will ultimately be paid for by means of a reparation credit in account with 
the German Government. 
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pended, the obligations of Germany to deliver to France under the other 
annexes remaining unaffected. 

Any question as to the capacity of Germany to satisfy the requirement 
of France, and all questions of price, are to be settled by a commission of 
three members, one French and one German, and a third selected by 
common agreement or nominated by the Swiss President. 

The aggregate value of the deliveries to be made under the agreement, and 
of the deliveries to be made under Annexes III, V and VI (hereafter, for the 
sake of brevity, called the ‘‘ Annex deliveries’’) in the period expiring on the 
Ist May 1926 is fixed at a maximum of 7 milliard gold marks. 

In regard to the Annex deliveries the agreement in no way modifies the 
treaty provisions under which Germany is credited and France debited forth- 
with with the value, but special provisions, which are financially the essen- 
tial part of the agreement, are made for bringing to reparation account the 
value of the Agreement deliveries. These special provisions are designed to 
secure that Germany shall only be credited on reparation account at the time 
of delivery with a certain proportion of them, and that deliveries not thus 
accounted for, which may be called “‘excess deliveries,” shall be liquidated 
over a period of years beginning at the earliest on Ist May 1926. The 
provisions themselves are somewhat intricate, comprising as they do, a 
series of interacting limitations, and they require some elucidation. 


(1) In no case is credit to be given to Germany in any one year for 


Annex and Agreement deliveries together, to an amount exceeding one 
milliard gold marks. 

(2) In no case is credit to be given to Germany in any one year for 
more than 45 per cent. of the value of the Agreement deliveries or for 
more than 35 per cent. if the value of the Agreement deliveries exceeds 
one milliard gold marks. 


The effect of the above is to prescribe that 55 per cent. (or, if the agree- 
ment operates successfully, 65 per cent.) of the value of the Agreement 
deliveries as a minimum will be the object of deferred payment by instal- 
ments. If the Agreement deliveries reached really high figures, the opera- 
tion of the milliard limitation would make the carry forward much more 
than 65 per cent. 

The excess deliveries are to be liquidated with interest at 5 per cent. per 
annum in ten equal annual instalments as from Ist May 1926, subject to 
certain conditions: 

(1) France shall in no case be debited in one year for Agreement 
deliveries with an amount which, when added to the value of her Annex 
deliveries in that year, would make her responsible for more than her 
share (52 per cent.) of the total reparation payments made by Germany 
in that year. 

(2) Agreement deliveries continue after Ist May 1926, with the same 
provisions for deferred payment. If in any year between May 1926 and 
May 1936 the amount (not exceeding 35 or 45 per cent.) of the value of 
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that year’s Agreement deliveries to be credited to Germany, together 
with the annual instalment to repay the debt incurred in respect of the 
period ending Ist May 1926, exceeds one milliard, the excess is to be 
carried forward from year to year until a year is reached in which no 
such excess is created by the payment. But in no case shall the amount 
credited, even if it is less than one milliard gold marks, exceed the limit 
laid down by the preceding condition. 

(3) Any balance with which Germany has not been credited on Ist 
May 1936 is to be credited to her with compound interest at 5 per cent. 
in four half-yearly payments on 30th June and 3lst December 1936 
and 30th June and 31st December 1937. But, again, these half-yearly 
payments shall not be made if the effect of making them would be to 
exceed the limit laid down in condition (1) above. 

(4) Agreement deliveries continue indefinitely after lst May 1936, 
with power, however, to Germany to arrest them whenever the execu- 
tion of them would result in France owing more than 52 per cent. of 
Germany’s annual reparation payment in respect of Annex deliveries, 
deferred payments already matured, and the 35 or 45 per cent. of current 
deliveries. 


From the above it is to be noted that, while there is a limitation for the 
first five years of the amount of Agreement deliveries which can be demanded, 


there is, 

(1) No point at which the right of France to demand these special 
deliveries automatically terminates; 

(2) No final limitation upon the value of the deliveries which can be 
demanded by France during the lifetime of the agreement; 

(3) No definitely prescribed period within which France’s debt to 
Germany and to the other partners in reparation shall be liquidated. 


The financial effect of the agreement is perhaps best shown by taking 
hypothetical examples. 

Let it be assumed that Germany’s annual reparation obligation under the 

schedule of payments amounts to 3,300,000,000 gold marks, of which France, 

under existing inter-Allied agreements, is entitled to receive 52 per cent., or, 

i 1,700,000,000 gold marks. Let it be assumed again that France receives an- 

‘ nual Annex deliveries to the value of 450,000,000 gold marks. The Annex 

and Agreement deliveries together in the first five years are not to exceed 

7,000,000,000 gold marks. Five years’ Annex deliveries, on the above 

hypothesis, amount to 2,250,000,000 gold marks, leaving a maximum value 

i of 4,750,000,000 gold marks for the Agreement deliveries over the same 

period. Let it be assumed that the Agreement deliveries are spread equally 

over the five-year period, with the result that their annual value amounts to 

950,000,000 gold marks. In the first year, 1921-22, it is specially provided 

that not more than 35 per cent. shall be credited to Germany, or 332,500,000 

gold marks, leaving payment to be deferred of 617,500,000 gold marks. In 

the second and subsequent years, up to May 1926, 45 per cent. of the 950,- 

000,000 gold marks, or 427,500,000 gold marks, would be credited, leaving 
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522,500,000 gold marks to be deferred. At the end of the period, therefore, 
France would owe a total of 2,707,500,000 gold marks, together with simple 
interest at the rate of 5 per cent. per annum. 

Leaving out of account the complication of interest, France is to liquidate 
this debt in ten equal annual instalments of 270,750,000 gold marks, subject 
to certain conditions, and the effect of these conditions must be stated with 
the aid of further hypothetical figures. Let it be assumed that the amount 
of Germany’s annual reparation obligation and the amount of France’s Annex 
deliveries remain constant, and let it further be assumed that France con- 
tinues to call for Agreement deliveries to the value of 500,000,000 gold marks 
a year. France will then be debited for the year 1926-27 with 450,000,000 
gold marks for Annex deliveries, 270,750,000 gold marks for the earlier 
Agreement deliveries, and 225,000,000 gold marks, being 45 per cent. of the 
current year’s Agreement deliveries, making in all a total of 945,750,000 
gold marks. She will have paid off 270,750,000 gold marks, but have in- 
curred a fresh debt of 275,000,000 gold marks. . She will then owe 4,250,000 
gold marks more on the Ist May 1927 than she owed on the Ist May 1926. 
This process might continue until lst May 1936. 

Should the Agreement deliveries continue on a higher scale, France’s 
debt would be more heavily increased in proportion. Let it be assumed, for 
example, that the Agreement deliveries in the year in question amounted to a 
value of 900,000,000 gold marks. France cannot be called upon to pay more 
in a year than one milliard. She will have to pay in respect of Annex de- 
liveries and previous Agreement deliveries a total of 720,750,000 gold marks. 
It follows, therefore, that not more than 279,250,000 gold marks out of 900,- 
000,000 gold marks, which represent the hypothetical value of that year’s 
Agreement deliveries, will be paid for, leaving a total of 620,750,000 gold 
marks to carry forward, and an increase in France’s debt of 350,000,000 gold 
marks. 

The results might be indefinitely varied by choosing different figures for 
any one of the factors which enters into the problem. It is perhaps un- 
necessary, however, for the sake of seeing the effect of the agreement, to vary 
the above hypotheses in more than one respect. It is desirable to consider 
the effect on the above calculations of a decrease whether by reason of an 
actual German default or through a postponement regularly accorded by the 
Reparation Commission under Article 234 of the treaty, in the amount 
effectively paid by Germany on reparation account in any one year. 

Let it be assumed, for instance, that Germany pays on reparation account 
in the year 1922-23 only 1,000,000,000 gold marks, of which France is en- 
titled to 520,000,000 gold marks. She cannot be debited in that year with 
more than 520,000,000 gold marks, and she is automatically debited to the 
extent of 450,000,000 gold marks for Annex deliveries. Credit will therefore 
be given to Germany for no more than 70,000,000 gold marks in respect of 
Agreement deliveries, leaving a deferred payment of no less than 880,000,000 
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gold marks effectively paid to France by Germany and not available for 
distribution among the other Allies before, at the earliest, 1926-27. A 
continued failure by Germany to pay on account of reparation the amount 
contemplated at the beginning of these calculations would proportionately 
increase the amount deferred and therefore the size of the ten annual instal- 
ments which, subject always to the conditions indicated above, begin to be 
credited to Germany after lst May 1926. Continued failure on Germany’s 
part after May 1926, combined with the continued operation of the Agree- 
ment deliveries, would result in a more and more rapid accumulation of 
French indebtedness in the subsequent period for which no means of liquida- 
tion is provided. 

It remains necessary to draw attention to one subsidiary point of a finan- 
cial character under the schedule of payments. Part of Germany’s annual 
reparation liability consists of the payment of 26 per cent. of the value of 
German exports in each period of twelve months, and part of the security 
for the payment consists of the proceeds of a levy of 25 per cent. on the value 
of all German exports. The French Government has undertaken to support 
a request, to be submitted by the German Government to the Reparation 
Commission, for the inclusion in the exports which form the basis of these 
calculations of that part only of the value of the deliveries made under the 
agreement which is credited to Germany and debited to France during any 
particular year. 

If it can be assumed that any part of the special deliveries to be made 
under the agreement would, in the absence of the agreement, have been 
diverted to Germany’s ordinary external trade, then the concession desired 
will have the effect of diminishing the annual payments made by Germany 
for the benefit of the Allies as a whole. 
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CHRONICLE OF INTERNATIONAL EVENTS 


For THE Pertop May 16—Aveust 15, 1922 


(With references to earlier events not previously noted.) 


WITH REFERENCES 


Abbreviations: Adv. of peace, Advocate of peace; B. J. J. J., Bulletin de l'Institut Interme- 
diaire International; Bd. of Trade J., Board of Trade Journal (London); Bundesbl., Switzer- 
land, Bundesblatt; Clunet, Journal du droit international; Cmd., Great Britain, Parliamen- 
tary papers; Commerce Reports, U.S. Commerce reports; Cong. Rec., Congressional Record; 
Contemp. R., Contemporary Review; Costa Rica, Ga., La Gaceta; Cuba. B.O. Sec. de Estado, 
Boletin Oficial de la Secretaria de Estado; Cur. Hist., Current History (New York Times); 
D.G., Diario do Governo (Portugal) ; D.O., Diario oficial (Brazil); Deutsch. Reichs., Deutscher 

teichsanzeiger; EF. G., Eidgenossiche gesetzblatt (Switzerland); Edin. Rev., Edinburgh Re- 
view; Europe, L’Europe Nouvelle; Evening Star (Washington); Figaro, Le Figaro (Paris); 
G. B. Treaty series, Great Britain, Treaty series; Ga. de Madrid, Gaceta de Madrid; G. U., 
Gazetta Ufficiale (Italy); Guatemalteco, El Guatemalteco; J. L. O. B., International Labor 
Office Bulletin; J. O., Journal officiel (France); L. N. M. S., League of Nations, Monthly 
Summary; L. N. O. J., League of Nations, Official Journal; L. N. 7. S., League of Nations, 
Treaty series; Lond. Ga., London Gazette; Monit., Moniteur Belge; Nation (N. Y.); N.Y. 
Times, New York Times; Naval Inst. Proc., U. S. Naval Institute Proceedings; P. A. U., 
Pan American Union Bulletin; Press Notice, U. 8. State Dept. Press Notice; Proclamation, 
U. S. State Dept. Proclamation; R. G. D. I. P., Revue Générale de Droit International 
Public; Reichs G., Reichs-Gesetzblatt (Germany); Rev. int. de la Croix-Rouge, Revue interna- 
tional de la Croix-Rouge; Staats, Netherlands Staatsblad; Staatscourant, Nederlandsche 
Staatscourant; Temps, Le Temps (Paris); Times, The Times (London); Wash. Post, Wash- 
ington Post. 


July, 1921 

21 BELGIUM—NETHERLANDS. Workmen’s compensation convention, 
signed at The Hague, Feb. 9, 1921, promulgatedin Belgium. Text: 
Monit., May 28, 1922, p. 3982. 

November, 1921 

12 BELGIUM—GERMANY. Ratifications exchanged of the agreement 


concerning art. 312 of Versailles treaty, signed at Aix-la-Chapelle, 
July 9, 1920. Reichs G., 1922, teil 2, p. 73. 

February, 1922 

22 BELGIUM—FRANCE. Convention concerning reparation regulations 
signed Oct. 25, 1921, promulgated in Belgium. Text: Monit., 
July 13, 1922, p. 4958. 

April, 1922 

1 FRANCE—SWITZERLAND. Telephone tax agreement, signed Jan. 

18-24, 1922, came into force. E. G., May 10, 1922, p. 361. 
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4 Bre_tcium—Eeypt. Protocol signed Aug. 10, 1921, modifying com- 
mercial convention of June 24, 1891, promulgated by Belgium. 
Monit., Aug. 6, 1922, p. 5608. 

6 AustTriA—UnitTep States. President Harding signed S. J. Res. 160 
relating to deferment of certain liens held by the United States 
against Austria. Cong. Rec., Apr. 1, 1922, p. 5598. 

g Cutna. President of Chinese Republic issued mandate creating the 
“Washington Conference Commission”’ to assist in carrying into 
effect the various resolutions and instruments enacted at Washing- 
ton conference. Press notice, June 20, 1922. 


12 CuiLe—GreaAtT Britain. Denunciation of various slave traffic 
conventions became effective. Lond. Ga., July 28, 1922, p. 5592. 
13 Austr1A—GERMANY. Ratifications exchanged of the treaty signed 


at Berlin, Aug. 17, 1921, concerning the affairs of war injured and 
survivors. Reichs G., 1922, teil 2, p. 76. 

17 ITALY—SwWITZERLAND. St. Gothard railroad convention, signed at 
Berne, Sept. 24, 1921, promulgated in Italy. Text: G. U., May 
30, 1922, p. 1265. 


18 SPAIN—SWITZERLAND. Customs tariff convention concluded. Text 
of attached schedules: Bd. of Trade J., May 11, 1922, p. 515. 
25 ARGENTINA—CHILE. Convention signed at Santiago, providing 


transandine connections between the two countries. P. A. U., 
August, 1922, p. 189. 


25 GERMANY—SWITZERLAND. Ratifications of arbitration treaty of 
Dec. 3, 1921 exchanged at Berne. Reichs G., 1922, teil 2, p. 104. 
25 Great BritaiIn—Norway. Denunciation became effective of slave 


trade treaty of Nov. 6, 1824 and additional article of June 15, 1835. 
Lond. Ga., June 13, 1922, p. 4466. 

27-29 Great Britain—Unitep States. African slave trade treaty, 
signed at Washington, Apr. 7, 1862, additional articles of Feb. 16, 
1863 and June 3, 1870, denounced by Gt. Britain on Apr. 27, and 
accepted by United States on Apr. 29. Lond. Ga., June 27, 1922, 
p. 4814. 

28 Brazic—Perv. Extradition treaty signed Feb. 13, 1919, ratified 
by Peru. P. A. U., Sept., 1922, p. 301. 

29 DominicaAN Repusitic—Spain. Parcel post convention, signed by 
Spain on Nov. 17, 1921 and by Dominican Republic, Apr. 17, 1922, 
ratified by Dominican Republic. P. A. U., August, 1922, p. 190. 


May, 1922 
Britain. Reciprocal agreement concerning mar- 
itime inspection, promulgated in Belgium. Monit., June 4, 1922, 

p. 4159. 
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May, 1922 


1 


6 


11 


12 


12 


14(?) 


15 


16 


BELGIUM—JAPAN. Reciprocal agreement concerning maritime in- 
spection promulgated in Belgium. Monit., June 12-13, 1922, 
p. 4275. 

DENMARK—GREAT BriTAIN. Convention signed in London renew- 
ing for five years the arbitration convention of Oct. 25,1905. G. B. 
Treaty ser., no. 12, 1922. Cmd. 1744. 

SwEeDEN—UNITEpD Srates. Parcel post convention, signed at Wash- 
ington, Apr. 17, 1922 and Stockholm, Mar. 24, 1922, ratified by the 
United States. Month. catalogue U.S. pub. doc., June 1922, p. 777. 

GREAT BRITAIN—SWEDEN. Denunciation became effective of slave 
trade treaty of Nov. 6, 1824 and additional article of June 15, 1835. 
Lond. Ga., June 13, 1922, p. 4466. 

GREAT BrRITAIN—LITHUANIA. Arrangement for commercial reci- 
procity concluded by exchange of notes. Text of notes: Bd. of 
Trade J., June 8, 1922, p. 638. G. B. Treaty ser., 1922, no. 9. 

GERMANY—UNITED States. Patent convention of Feb. 23, 1909 
again came into force in accordance with provisions of peace treaty 
of Aug. 25, 1921. Reichs G., 1922, teil 2, p. 132. 

GREAT BRITAIN—NETHERLANDS. Denunciation became effective of 
slave trade treaty of May 4, 1818, additional articles of Dec. 31, 
1822, Jan. 25, 1823, Feb. 7, 1837 and Aug. 31, 1848. Lond. Ga., 
June 13, 1922, p. 4467. 

GREAT BrITAIN—ITALy. Agreement respecting graves of British 
soldiers in Italy signed at Rome. Text: G. B. Treaty ser., 1922, 
no. 8. 

IraLy—PoLanpD. Commercial convention signed at Genoa amplify- 
ing that of Aug. 23, 1921. Summary: Bd. of Trade J., July 27, 
1922, p. 99; Commerce repts., Aug. 14, 1922, p. 480. 

LEAGUE OF Nations. Counciu. Passed resolution at its 18th 
session requesting Permanent Court of International Justice to 
give advisory opinions relating (1) to nomination of Netherlands 
Delegate to Third International Labor Conference (2) to compe- 
tence of International Labor Office in agricultural questions. 
L. N. O. J., June, 1922, p. 527. 

FRANCE—POoOLAND. Four conventions, political, commercial, pe- 
troleum and private property, ratified by Polish Diet. Temps, 
May 15, 1922, p. 2. 

Spain—SwITzZERLAND. Commercial convention concluded at Berne. 
Text: Ga. de Madrid, May 17, 1922, p. 634. 

FRANCE—PoLaND. Convention, signed at Warsaw, Oct. 14, 1920, 
relative to social aid and care, ratified by France. J. 0O., May 17, 


1922, p. 5078. 
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18 GERMANY—UNITED States. Law promulgated in Germany grant- 
ing same copyright protection to American authors as that given 
to Germans. Reichs G., 1922, teil 2, p. 129; Wash. Post, May 19, 
1922, p. 6. 


19 Costa Rica—Great Britain. Treaty of Jan. 12, 1922 for arbi- 
tration of dispute between Central Costa Rican Petroleum Com- 
pany and the Royal Bank of Canada, ratified by Costa Rica. 
Text: La Gaceta (Costa Rica) May 25, 1922, p. 565. 


19 GENOA CONFERENCE. On May 16, Russia agreed to participate in 
Hague conference. Wash. Post, May 16, 1922, p.1. On May 17, 
project for conference adopted. N.Y. Times, May 18, 1922, p. 1. 
On May 18 agreement for a temporary pact of non-aggression was 
adopted. Summary: Wash. Post, May 19, 1922, p. 3. On May 
19, Conference adjourned. Times, May 20, 1922, p. 9; Wash. 
Post, May 20, 1922, p. 1. 


19 to July 20. Haaur CONFERENCE ON RussIAN AFFarrs. Final resolu- 
tion of Genoa conference of May 19, 1922 provided for convening 
conference on June 26, with preliminary sessions beginning June 15. 
Cur. Hist., August, 1922, v. 16: 868. On June 1 Poincaré sent 
memorandum to the powers invited to the Conference, stating posi- 
tion of France with regard to Russia. France and Italy exchanged 
views on June 8. Wash. Post, June 9, 1922, p. 4. Great Britain 
replied on June 11. France replied to British memorandum on 
June 12, and issued communiqué on June 13. Texts: Europe, 
June 17, 1922, p. 754. On June 15 the preliminary Conference 
opened in the Peace Palace, with 29 nations represented. On 
June 26, first joint meeting with Russian delegation was held. On 
July 20, the Conference closed, after hearing reports of various 
commissions. Announcement made that United States would 
not support any citizen who attempted to acquire property in Rus- 
sia belonging to citizens of another state. Cur. Hist., August, 
1922, v. 16: 868; Times, July 21, 1922, p. 9. 


20 Iraty—Sers, Croat, Sitovene Strate. Agreement signed at 
Genoa fixing status of Adriatic seaports of Zaraand Fiume. N. Y. 
Times, May 20, 1922, p. 4; Times, May 24, 1922, p. 9. 


21-22 Botivia—Cuite—Perv. Identic notes, demanding seat in Con- 
ference addressed by Bolivia to heads of Chilean and Peruvian 
delegations at Tacna-Arica conference in Washington, made public 
on May 21. Text: Wash. Post, May 22, 1922, p.5. On May 22, 
both Chile and Peru declined to consider demand. Wash. Post, 

May 23, 1922, p. 3. 
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24 to June 10. BANKERS’ CONFERENCE. International Committee of 
Bankers met in Paris on May 24 to consider loan to Germany. 
After exchange of notes of May 24 and 26, June 2 and 8, with the 

teparation Commission, the Committee decided not to recommend 
a loan, issued a report and adjourned on June 10. Texts of notes: 
Europe, June 10, 1922, p. 725; Cur. Hist., August, 1922, v. 16: 856, 
892. Text of report: Europe, June 24, 1922, p. 787. 

Iraty—Soviet Russia. Commercial treaty signed at Genoa for 
execution of provisions of agreement signed at Rome, Dec. 26, 
1921. Wash. Post, May 25, 1922, p. 1. Text: Europe, July 1, 
1922, p. 823. 

24-30 GrERMANY—PoLAND. Economic treaty of May 15, 1922 settling 
Upper Silesian question ratified by Poland on May 24. Temps, 
May 26, 1922, p. 2. Ratified by Germany on May 30. UN. Y. 
Times, May 31, 1922, p. 9. 

25 AuSTRIA—UNITED States. President Harding issued proclama- 
tion declaring citizens of Austria entitled to benefit of Copyright 
act of Dec. 18, 1919. Text: Proclamation no. 1629. 

25 GERMANY—UNITED States. President Harding issued proclama- 
tion declaring citizens of Germany entitled to benefit of Copyright 
act of Dec. 18, 1919. Text: Proclamation no. 1628. 

New ZEALAND—UNITED States. President Harding issued proc- 
lamation declaring citizens of New Zealand entitled to benefit of 
Copyright act of Dec. 18, 1919. Proclamation no. 1630. 

26 NosBet Peace Prize. Announced that Nobel Prize Committee 
proposed to introduce in Riksdag a bill of provisional discontinu- 
ance of peace award. Cur. Hist., July, 1922, v. 16: 695. 

26 to June 4. FRANcE—Spain. By exchange of notes, passport visés are 
no longer required for nationals. Ga. de Madrid, June 9, 1922, 
p. 908. 

27 FRANCE—GREAT Britain. Protocol of Aug. 6, 1914, modifying 
convention of Oct. 20, 1906 relating to New Hebrides, promulgated 
in France. J. O., June 4, 1922, p. 5840. 

29 to Aug. 6. GERMAN REPARATIONS. Reply of German Chancellor ac- 
cepting main demands in Reparation Commission notes of Mar. 21 
was delivered in Paris on May 29. Formal decision of Reparation 
Commission to grant moratorium for 1922 was dispatched in note 
on May 31. Cur. Hist., July, 1922, v. 16: 658. Texts: Times, 
May 31 and June 2, 1922, p. 9, 7; Europe, June 10, 1922, p. 724. 
On July 2, agreement for deliveries in kind was signed at Paris by 
Bemelman and Cuntze. On June 14, the Reparation Commission 
sent letter to Germany regarding points not elucidated in Chancel- 
lor’s letter of May 28. Texts: Europe, May 24, 1922, p. 790. On 


3 


May, 1922 


30 
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June 17, the Reparation Commission approved agreement of June 
2, 1922. Temps, June 18, 1922, p. 1. On June 28, Reparation 
Commission approved Franco-German complementary agreement 
for payments in kind, modifying agreement of Mar. 15, 1922. 
Temps, June 29, 1922, p.6. On July 12, Germany laid demand for 
moratorium before Reparation Commission. Text: Temps, July 
14, 1922, p. 2; Europe, Aug. 10, 1922, p. 1006. Commission re- 
plied on July 14. Text: Temps, July 15-16, 1922, p.1. On July 
14, Germany asked delay of 3 years in liquidating claims of French 
nationals against German nationals. On July 17, Germany noti- 
fied Commission that July 15 payment had been made. N. Y. 
Times, July 18, 1922, p. 1. On July 22, Reparation Commission 
issued memorandum dated July 18 on supervision of German 
finances. Temps, July 23, 1922, p. 6. On July 26, Poincaré replied 
to German demands. Text: Temps, Aug. 2, 1922, p.1. On Aug. 
1, Poincaré replied to note of same date from German Chargé d’ Af- 
faires. Text: Europe, Aug. 10, 1922, p. 1010. On Aug. 5, Ger- 
many’s reply to French notes of July 26 and Aug. 1 was received. 
Text: Temps, Aug. 6, 1922, p. 4. On Aug. 6, German Chargé 
d’Affaires replied to Poincaré note of Aug. 1. Europe, Aug. 10, 
1922, p. 1011. 

AuSTRIA—CZECHOSLOVAK Repustic. Ratifications exchanged at 
Prague of treaty signed Mar. 10, 1921, dealing with frontier ques- 
tions. L.N.M.S., June , 1922, p. 117. 

Great Britain—Haiti. Denunciation became effective of slave 
trade convention, signed at Port-au-Prince Dec. 23, 1839. Times, 
July 17, 1922, p. 9; Lond. Ga., July 14, 1922, p. 5271. 

Brazitc—Perv. Extradition treaty signed Feb. 13, 1919, ratified 
by Brazil. P. A. U., Sept. 1922, p. 301. 

INTERNATIONAL PARLIAMENTARY TRADE CONFERENCE. Held at 
the Sorbonne. Temps, June 1, 1922, p. 4; Times, June 1, 1922, 
p. 10. 


June, 1922 


1 


1-3 


Srates. Reciprocity agreement concerning 
maritime inspection promulgated in Belgium. Monit., July 30, 
1922, p. 5398. 

Soviet Russta—Swepen. Both Chambers of Swedish Riksdag 
rejected ratification of commercial convention, signed Mar. 1, 
1922. Times, June 2, 1922, p. 8. 

Haiti—Unitep States. By exchange of notes, modifications in 

protocol of Oct. 3, 1919, providing for flotation of a loan, were 

agreed upon. Text of modifications: Press notice, Sept. 12, 1922. 
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June, 1922 
2 CuInA—JAPAN. Ratifications of Shantung treaty exchanged at 

Peking. Wash. Post, June 3, 1922, p. 9; N. Y. Times, June 3, 
1922, p. 3. 

GERMANY—REPARATION COMMISSION. Agreement signed at Paris 
concerning ways and means of carrying out deliveries of goods by 
Germany in accordance with annexes 2 and 4 of Part VIII of Ver- 
sailles treaty. Text: Deutsch. Reichs., July 20, 1922, p. 2. 

2 to Aug. 7. Mexican Desrs. International Conference on Mexican 
national debt opened in New York on June 2._ Wash. Post, June 3, 
1922, p. 11. On June 16 agreement for adjustment of debt ques- 
tions signed by Sefior de la Huerta and Thomas W. Lamont. Sum- 
mary: Wash. Post, June 17, 1922, p. 3; Cur. Hist., Aug., 1922, v. 
16: 911. Agreement signed by President Obregon, Aug. 7, 1922. 
Cur. Hist., Sept., 1922, v. 16: 1011, 1095. 

FRANCE—GERMANY. ‘Treaty signed at Paris, supplementing that of 
Mar. 15, 1922, concerning reparations. Text: Deutsch. Reichs., 
July 20, 1922, p. 4. 

HunGAaryY—UNITED Srartes. President Harding issued proclama- 
tion extending all benefits of copyright act of Dec. 18, 1919, to 
citizens of Hungary. Proclamation no. 1632. 

IraLyY—UNITED States. President Harding issued proclamation 
extending all benefits of copyright act of Dec. 18, 1919 to subjects 
of Italy. Proclamation, no. 1630. 

RussIAN AMBASSADOR. Correspondence made public between Bakh- 
meteff and the United States Department of State. Text of let- 
ters: Wash. Post, June 5, 1922, p. 1. 

ARGENTINA—Urvuauay. Additional protocol to the penal law 
treaty, signed at Montevideo, Jan. 23, 1889, approved by Uruguay. 
D. O. (Uruguay), July 3, 1922, p. 9. 

CZECHOSLOVAK REpUBLIC—SovieT Russia. Provisional economic 
treaty signed at Prague. Text: Ga. de Prague, July 12, 1922, 
p. 1; Europe, July 1, 1922, p. 821. 

CzECHOSLOVAK REPUBLIC—UKRAINIA. Provisional economic treaty 
signed at Prague. Text: Ga. de Prague, July 12, 1922, p. 1. 

Rune Army OF OccupaTiIon. Following appeal by Allies and Ger- 
many, Secretary Weeks announced that about 1000 American 
troops would remain in Germany after July 1. N. Y. Times, 
June 6, 1922, p. 21. 

DENMARK—GERMANY. Ratifications exchanged of agreement for 
regulation of questions in connection with transfer of sovereignty 
of North Slesvig to Denmark. Temps, June 9, 1922, p. 1. 
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June, 1922 


9 


15 


ARGENTINA—Uruouay. Aerial navigation treaty, signed at Buenos 
Aires, May 18, 1922, ratified by Uruguay. Text: D. O. (Uruguay), 
June 24, 1922, p. 517. 

Spain—Urueuay. General arbitration treaty signed at Madrid, 
Mar. 23, 1922, approved by Uruguay. Text: D. O. (Uruguay), 
June 15, 1922, p. 449. 

CutLE—CotomsiA. Ratifications exchanged of treaty of academic 
interchange, signed June 23, 1921. P. A. U., Sept. 1922, p. 301. 
GERMANY—PoLaNnb. Orders relative to transfer of Upper Silesian 

territory were signed at Oppeln. Temps, June 17, 1922, p. 2. 


15 to Aug. 10 PrerMANeNT Court oF INTERNATIONAL JusTIcE. Opened 


16 


19 


first annual session at The Hague on June 15. Wash. Post, June 17, 
1922, p.8. On July 31, rendered first decision to effect that Work- 
ers’ Delegate from Netherlands to Third session of International 
Labor Conference, was nominated in accordance with provisions of 
Treaty of Versailles. N.Y. Times, Aug. 1, 1922, p.18;L.N.M.S., 
July, 1922, p. 139. Hearings before Court: J. L. O. B., July 26, 
1922, p. 121-207. Adjourned on Aug. 10, after making final 
awards in the two labor cases before it. To the first question con- 
cerning competence of International Labor Organization in regula- 
tion of conditions of agricultural workers, the Court gave affirma- 
tive decision. To the second question concerning competence of 
International Labor Organization in matters relating to agricultural 
production, the Court answered in the negative. N. Y. Times, 
Aug. 13, 1922, p. 16. 

FRANCE—GREAT BriTAINn. Convention relative to legal proceedings 
between nationals, signed London, Feb. 2, 1922, promulgated in 
France. Text: J. O., June 20, 1922, p. 6446. G. B. Treaty ser., 
1922, no. 5. 

IrnisH Free State. Constitution published by Provisional Gov- 
ernment. Text: Cur. Hist., August, 1922, v. 16: 880. 

Great Brirain—Unitep States. Ratifications exchanged of sup- 
plementary convention, signed Oct. 21, 1921, providing for acces- 
sion of Canada to property convention of Mar. 2, 1899. G. B. 
Treaty ser., no. 10, 1922. Cmd. 1728; U. S. Treaty ser., no. 663. 

FRANCE—PoLAND. Decree issued in France putting into force pro- 
visionally the commercial convention of Feb. 6, 1922. J. 0O., June 
20, 1922, p. 6446; Bd. of Trade J., July 6, 1922, p. 15. 

Serbs, Croat, SLOVENE State. Ratifications exchanged 


GERMANY 


at Belgrade of provisional commercial treaty signed Feb. 4 and 
Dec. 5, 1921. Commerce repts., Aug. 28, 1922, p. 619. Serbian 
and German texts: Reichs G., 1922, teil 2, p. 105. 
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June, 1922 
19 VENEZUELA. New constitution approved by the President. Text: 


Gaceta oficial (Venezuela) numero extra, June 24, 1922. 

20 FranceE—GREAT Britain. Protocol of Aug. 6, 1914, modifying 
convention of Oct. 20, 1906, relating to New Hebrides, promul- 
gated in Great Britain. Lond. Ga., June 27, 1922, p.4791. Text: 
G. B. Treaty ser., 1922, no. 7. 

20 FRANCE—SPAIN. Commercial agreement signed at Madrid Text: 
J.0., July 12, 1922, p. 7258; Ga. de Madrid, July 13, 1922, p. 122. 

21 to July 24. PatestinE ManpaTe. British House of Lords on June 21, 
1922 voted against the mandate, 60 to 29. On July 4, House of 
Commons supported it by vote of 292 to 35. League of Nations 
Council approved it on July 24. Cur. Hist., Sept., 1922, v. 16: 
983. Text of mandate: Times, July 26, 1922, p. 9; Cmd. 1708. 

Convention for academic interchange, 
signed Apr. 28, 1922, ratified by Uruguay. Text: D. O. (Uruguay), 
June 7, 1922, p. 391. 

JAPAN—SIBERIA. Decision to complete withdrawal of troops from 
Siberia by Oct. 30, 1922, announced by Japan. Cur. Hist., Aug., 
1922, v. 16: 752, 1087. 

GUATEMALA—PorTUGAL. Guatemala recognized by Portugal. 
Guatemalteco, June 28, 1922, p. 193. 

AustriA—HuncGary. Commercial agreement signed at Budapest. 
Temps, June 28, 1922, p. 1. 

FRENCH—HUNGARIAN MIxep ARBITRAL TRIBUNAL. Regulations 
of procedure made public. Text: J. O., Sept. 1, 1922, p. 9050. 
PerRsIA—TuRKEY. Angora government recognized by Persia. 

Wash. Post, June 27, 1922, p. 5. 

BULGARIA—EsTHONIA. Bulgaria recognized by Esthonia. Temps, 
June 29, 1922, p. 2. 

EsTHoNIA—GREECE. Esthonia recognized by Greece. Temps, June 
29, 1922, p. 2. 

Railway convention, based on the Stress 
and Berne conventions, signed at Bucharest. Temps, July 1, 
1922, p. 1. 

30 LirHuaniA. Council of ambassadors decided to recognize Lithv- 
ania. Wash. Post, July 1, 1922, p. 6. 


July, 1922 
1 Oi, PoLLUTION oF NAVIGABLE Waters. H. J. Res. 297, for calling 
conference of maritime nations on subject of oil pollution approved 
by President Harding. Press notice, Aug. 5, 1922. 
GreaT Britain—Soviet Russia. Arrangement concluded by 
change of notes by which Canada will have same commercial rel 
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July, 1922 
tions with Russia as exist between the United Kingdom and Russia 


under agreement of March 16, 1921. Commerce reports, Aug. 28, 
1922, p. 618; Lond. Ga., Aug. 1, 1922, p. 5694. 

New ZEALAND—UNION oF SoutH Arrica. Reciprocal customs 
tariff agreement terminated by Order in Council of New Zealand, 
effective Aug. 1. Commerce repts., Aug. 21, 1922, p. 557. 

LEAGUE oF Nations. MiIxep CoMMISSION ON REDUCTION OF AR- 
MAMENTS. Session in Paris dealt with Lord Cecil’s plan for col- 
lective guarantee, Lord Esher’s scheme for limitation of land arma- 
ments, and Rear Admiral Seagrave’s proposal for extension of 
Washington Naval convention to all members of the League. 
L. N. M.S., July, 1922, p. 141. 

GreRMANY—Soviet Russia. Political treaty signed at Rapallo on 
Apr. 16, 1922, ratified by Germany. Wash. Post, July 5, 1922, p. 3. 

ALBANIA—CZECHOSLOVAK RepusBiic. Albanian government recog- 
nized by Czechoslovakia. Ga. de Prague, July 26, 1922, p. 2. 

Austria—Hunoary. Commercial treaty of Feb. 8, 1922 ratified 
by Austria. Commerce repts., Sept. 11, 1922, p. 741. 

LaTvIA—Po.LaNnp. Sanitary convention signed at Warsaw. Temps, 
July 11, 1922, p. 1. 

Cuina—F Rance. Agreement signed at Peking concerning the es- 
tablishment of an industrial bank of China by means of the Boxer 
indemnity. Temps, July 11, 1922, p. 4. 

BeLGiuM—F Rance. Convention signed Feb. 14, 1921 guaranteeing 
to nationals employed in mines the benefit of pension systems, 
promulgated in France. Text: J. O., July 12, 1922, p. 7255. 

AERIAL NAVIGATION COMMISSION, INTERNATIONAL. Held first ses- 
sion in Paris as provided by convention of Oct. 13, 1919. Temps, 
July 12, 1922, p. 6. 

Be_giuM—F Rance. Convention concerning reparation regulations 
signed Oct. 25, 1921, promulgated in France. Text: J. 0O., July 12, 
1922, p. 7256. 

Dominican Repusuic. Secretary Hughes announced plan for with- 
drawal of American military forces and restoration of full govern- 
mental powers to the Dominican people. Extracts: Cur. Hist., 
Aug., 1922, v. 16: 742. 

JAPAN—UNITED States. Treaty relating to Island of Yap pro- 
claimed by President Harding. U.S. Treaty ser., no. 664. 

GERMANY—GREAT Britain—Siam. Regulations relative to settle- 
ment of financial claims of Germans against Siamese in the British 
Empire and British in Siam, proclaimed in Germany. Deutsch. 
Reichs., July 19, 1922, p. 1. 
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July, 1922 
17-24 LeaGure or Nations Counciu. Held 19th session in London for 


discussion of various questions, including mandates. Confirmed 
class A—Palestine and Syria; class B—Kamerun, Togoland, 
Tanganyika, Ruanda and Urundi in Africa; class C—Yap Island 
and the former German Pacific Islands. Our world, Sept., 1922, 
p. 102; N. Y. Times, July 18, 1922, p. 17; Wash. Post, July 25, 1922, 
p. 3. 

18/25 EcuapoR—VENEZUELA. Convention concerning diplomatic mails 
concluded by an exchange of notes. (aceta oficial (Venezuela), 
July 29, 1922, p. 49028. 

21 Cui1LtE—Perv. Tacna-Arica conference closed with the signing of a 
protocol and supplementary act, providing for arbitration of 
unfulfilled clauses of the Ancon Treaty by the President of the 
United States. Texts: P. A. U., September, 1922, p. 217. 

22 to Aug.29 Norway—UnitTep States. Hearings of Norwegian shipping 
case, before arbitral tribunal established under agreement of June 
30, 1921, began at Hague Peace Palace on July 22. N. Y. Times, 
July 23, 1922, p. 16. Final session held on Aug. 29. Decision to 
be rendered in two months. N. Y. Times, Aug. 30, 1922, p. 17; 
Cur. Hist., Sept., 1922, v. 16: 1083. 

25 GERMANY—PorTUGAL. Commercial agreement of Dec. 6, 1921, 
denounced by Portugal. Commerce repts., Sept. 11, 1922, p. 741. 

25(?) GuUATEMALA—SPAIN. Guatemalan government under General Orel- 
lana recognized by Spain. Guatemalteco, July 27, 1922, p. 321. 

25-29 BuLGARIAN Reparations. On July 25, Reparation commission 
ordered Bulgaria to pay about $7,720,000 due to Allies. On July 
29, Bulgaria replied with a request for a three years’ moratorium. 
N. Y. Times, July 30, 1922, p. 3. 

27 ALBANIA—UNITED States. Albanian government recognized by 
United States. Wash. Post, July 28, 1922, p. 2. 

27(?) Germany—Po.tanp. Convention granting amnesty for plebiscite 
regions ratified by Polish Diet. Temps, July 29, 1922, p. 1. 

27 EsTHONIA—UNITED States. Esthonia recognized by the United 
States. Wash. Post, July 28, 1922, p. 2; Press notice, July 27, 1922. 

27 FRANCE—GERMANY. France refused to grant Germany’s request of 
July 16 for a reduction of 75 per cent in payments on private claims. 
N. Y. Times, July 28, 1922, p. 15. 

Latvia—UnITep States. Latvia recognized by the United States. 
Wash. Post, July 28, 1922, p. 2. 

LitHuANIA—UNITED States. Lithuania recognized by the United 
States. Wash. Post, July 28, 1922, p. 2. 
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July, 1922 
28 FRANCE—GUATEMALA. Commercial agreement signed. Commerce 


reports, Sept. 11, 1922, p. 741; Guatemalteco, Aug. 4, 1922, p. 353. 

28 Great Britain—IceLanpD. Ratifications exchanged at London of 
convention signed May 1, 1922, renewing for five years the arbi- 
tration convention of Oct. 25, 1905. Text: G. B. Treaty ser., 1922, 
no. 13. 

29 Brazitc—GreatT Britain. Treaty governing dual nationality in 
connection with military service signed at Rio de Janeiro. Times, 
Aug. 1, 1922, p. 9. 

29 to Aug. 25 Institute or Po.itics. Second conference held at Wil- 
liamstown, Mass. N. Y. Times, July 30—Aug. 26, 1922; Our world, 
Sept., 1922, p. 9. 

30 Smyrna. High-Commissioner of Greece proclaimed autonomy of 
Smyrna. Temps, July 31, 1922, p. 4; N. Y. Times, Aug. 1, 1922, 
p. 21. 

31(?) Ruopesta, SourHern. Terms of entrance into Union of South 
Africa made public. Times, Aug. 2, 1922, p. 7. , 

August, 1922 

BELGIUM—SWITZERLAND. Ratifications exchanged of the provi- 
sional air traffic convention of June 13, 1922. Text: EF. G., Aug. 
23, 1922, p. 495. 

InTeR-ALLIED Depts. The Earl of Balfour dispatched note on 
subject of war debts to representatives in London of France, Italy, 
Greece, Portugal, Rumania and Serb, Croat, Slovene State. Text: 
Times, Aug. 2, 1922, p. 8; G. B. Misc. ser., 1922, no. 5. 

1-11 Leacue or Nations. Manpates Commission. Held sessions at 
Geneva to examine labor conditions, liquor traffic, public health, 
fiscal systems, etc., in mandated territories of various countries. 
Temps, Aug. 1-13, 1922. 

PERMANENT Court OF INTERNATIONAL JusTICE. Council of ambas- 
sadors decided to lay Kiel dispute before the Court for settlement. 
N.Y. Times, Aug. 3, 1922, p. 1. 

PoLAND—SwWITZERLAND. Ratifications exchanged of the commercial 
agreement signed at Warsaw, June 26, 1922. German text: £. G., 
Aug. 16, 1922, p. 481. 

7-14. Lonpon CONFERENCE ON REPARATIONS. Premiers of France, Great 
Britain, Italy, Japan and Belgium, met on Aug. 7 to discuss allied 
policy. Times, Aug. 8, 1922, p. 6; Europe, Aug. 19, 1922, p. 1046. 
Adjourned on Aug. 14 without definite results, except agreement to 
allow next payment of two million pounds from Germany to be 
made within next four weeks. Times, Aug. 15, 1922, p. 8; Temps, 
Aug. 16, 1922, p. 1. 
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August, 1922 

10 GERMANY—UNITED States. Agreement signed at Berlin providing 
for a claims commission to determine amount of the claims against 
Germany. Text: Wash. Post, Aug. 11, 1922, p. 1,4; U. S. Treaty 
series, no. 665. 

10 WASHINGTON ARMS CONFERENCE TREATIES. Ratified copy signed 
by King George, and dispatched to Washington for exchange of 
ratifications. Wash. Post, Aug. 11, 1922, p. 3. 


11(?) CzecHosLovak Government of Egypt recog- 
nized by Czechoslovakia. Temps, Aug. 13, 1922, p. 1. 


INTERNATIONAL CONVENTIONS 


AERIAL NaviGaTION. Paris, Oct. 13, 1919. Protocol, Paris, May 1, 1920. 
Adhesion: 
Persia. Apr. 9, 1920. G. B. Treaty ser., 1922, no. 11. Cmd. 1741. 
Ratifications deposited: June 1, 1922. G. B. Treaty ser., 1922, no. 11. 
Cmd. 1741. 
Text: 
J.0., July 14, 1922, p. 7378; G. B. Treaty ser., 1922, no. 11. 


ALAND IsLANps. Geneva, Oct. 20, 1921. 
Ratifications exchanged: Apr. 6, 1922. 
Denmark, Esthonia, Finland, France, Germany, Great Britain, Italy, 
Latvia, Poland and Sweden. G. B. Treaty ser., 1922, no. 6. Cmd. 
1680. 


ARMS AND AMMUNITIONS TRADE. Saint Germain-en-Laye, Sept. 10, 1919. 
Promulgation: 
Brazil. May 10, 1922. P. A. U., Aug., 1922, p. 190. 
Ratification deposited: 
Greece. Aug. 25,1920. L.N.O.J., July, 1922, p. 715. 


CHEMISTRY BuREAU. Paris, Oct. 16, 1912. 
Ratification: 
France. May 11, 1922. J.0O., May 12, 1922, p. 4886. 


CHINESE Customs TARIFF. Washington, Feb. 6, 1922. 
Ratification: 

Australia. July 27, 1922. Temps, Aug. 4, 1922, p. 1; Cur. Hist., 
Sept., 1922, v. 16: 1067. 

Japan. Aug. 5, 1922. Wash. Post, Aug. 6, 1922, p. 9; Cur. Hist., Sept., 
1922, v. 16: 1087. 

South Africa. July 19,1922. N.Y. Times, July 20, 1922, p. 19; Cur. 
Hist., Sept., 1922, v. 16: 1068. 
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Civit Procepure. The Hague, July 17, 1905. 
Notice that convention is binding: 
Austria. May 30, 1922. £. G., July 26, 1922, p. 473. 


Conco (GreNERAL Act oF Berwin). Berlin, Feb. 26, 1885. Revision. 
Saint-Germain-en-Laye, Sept. 10, 1919. 
Promulgation: 
France. June 19, 1922. J. O., June 24, 1922, p. 6618. 


Coryricut Union. Revision, Berlin, Nov. 13, 1908. Protocol, Berne, 
Mar. 20, 1914. 
Adhesion: 
Danzig. June 24, 1922. E.G., July 19, 1922, p. 456; Monit., July 29, 
1922, p. 5380. 
Ercut-Hour Day. Washington, Nov. 28, 1919. 
Promulgation: 
Rumania. May 9, 1921. J. L. O. B., Aug. 9, 1922, p. 255. 
Ratification: 
Greece. July, 1920. J. L. O. B., Aug. 9, 1922, p. 255. 
EMPLOYMENT OF CHILDREN AT SEA. Genoa, July 9, 1920. 
Promulgation: 
Rumania. Apr. 13, 1922. JI. L. O. B., June 21, 1922, p. 432. 
EMPLOYMENT OF CHILDREN IN INDUSTRY. Washington, Nov. 28, 1919. 
Promulgation: 


Rumania. May 9,1921. J. L. O. B., Aug. 9, 1922, p. 255. 
Ratification: 

Greece. July, 1920. J. L. O. B., Aug. 9, 1922, p. 255. 

Netherlands. May 19, 1922. J. L. O. B., May 31, 1922, p. 388. 


Foop ANALYsIs Statistics. Paris, Oct. 16, 1912. 
Promulgation: 
France. May 11, 1922. J.0O., May 12, 1922, p. 4886. 
Signatures: 
Argentina, Denmark, France, Hungary, Italy, Mexico, Norway, Portu- 
gal, Uruguay. J. 0O., May 12, 1922, p. 4886. 
FreepomM or Transit. Barcelona, Apr. 20, 1921. 
Ratification deposited: 
Bulgaria. L. N. M.S., July, 1922, p. 141. 


Hague Convention, No. I. (Pacific Settlement of disputes.) Oct. 18, 
1907. 
Adhesion: 
Czechoslovak Republic. 
Finland. Monit., Aug. 5, 1922, p. 5591 and 5592. 
Poland. Ga. de Madrid, July 2, 1922, p. 20; Monit., Aug. 5, 1922, p. 
5592. 
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HaaGur Convention, No. III. (Opening of Hostilities.) Oct. 18, 1907. 
Adhesion: 
Finland. Monit., Aug. 5, 1922, p. 5592. 
HaGcure Convention, No. IV. (Laws of Land warfare.) Oct. 18, 1907. 
Adhesion: 
Finland. Monit., Aug. 5, 1922, p. 5592. 
Haaue Convention, No. V. (Neutrals in Land warfare.) Oct. 18, 
1907. 
Adhesion: 
Finland. Monit., Aug. 5, 1922, p. 5592. 
Hacvue Convention, No. VI. (Status of Enemy Merchant Ships.) Oct. 
18, 1907. 
Adhesion: 
Finland. Monit., Aug. 5, 1922, p. 5592. 
HacGvueE Convention, No. VII. (Conversion of Merchant Ships.) Oct. 
18, 1907. 
Adhesion: 
Finland. Monit., Aug. 5, 1922, p. 5592. 


HaGcue Convention, No. VIII. (Submarine Mines.) Oct. 18, 1907. 


Adhesion: 
Finland. Monit., Aug. 5, 1922, p. 5592. 


Hacue Convention, No. IX. (Bombardments.) Oct. 18, 1907. 


Adhesion: 
Finland. Monit., Aug. 5, 1922, p. 5592. 


Hacue Convention, No. X. (Geneva Convention in Naval War.) Oct. 
18, 1907. 
Adhesion: 
Finland. Monit., Aug. 5, 1922, p. 5592. 
Latvia. Apr. 1, 1922. E.G., June 14, 1922, p. 396. 
Netherlands. Apr. 1, 1922. Ga. de Madrid, May 29, 1922, p. 748. 


Hacue Convention, No. XI. (Right of Capture.) Oct. 18, 1907. 


Adhesion: 
Finland. Monit., Aug. 5, 1922, p. 5592. 


Haacue Convention, No. XIII. (Neutral Powers in Naval War.) Oct. 
18, 1907. 
Adhesion: 
Finland. Monit., Aug. 5, 1922, p. 5592. 


Haaue Convention, No. XIV. (Projectiles and Explosives.) Oct. 18, 
1907. 


Adhesion: 
Finland. Monit., Aug. 5, 1922, p. 5592. 
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HospiTau Suips. The Hague, Dec. 21, 1904. 
Notice that convention is binding: 
Austria. June 6, 1922. E. G., July 26, 1922, p. 474. 


Latin Monetary Unton. Paris, Nov. 6, 1885. Additional Protocol. 
Paris, Dec. 9, 1921. 
Ratification: 
Belgium, France, Greece, Italy, Switzerland. June 15, 1922. J. O., 
July 2, 1922, p. 6918. 
LeaGue or Nations. Covenant. Protocols of Amendments. Geneva, 
Oct. 3-5, 1921. 
Ratification: 
Denmark. L. N. M.S., July, 1922, p. 141. 
Uruguay. June 16, 1922. D.0O. (Uruguay), June 20, 1922, p. 477. 
Italy. 
Siam. Temps, Aug. 9, 1922, p. 2. 
Signatures: 
Bolivia, Costa Rica, Haiti, Liberia, Panama, Paraguay. April, 1922. 
L. N. M.S., April, 1922, p. 73. 
Australia, Canada, United Kingdom, New Zealand, Italy, Cuba (with 
exceptions by each country). May, 1922. L.N.M.S8S., May, 1922, 
p. 94. 


LETTERS, ETC., OF DeEcLARED VALUE. Madrid, Nov. 30, 1920. 
Adhesion: 
Esthonia. Monit., Aug. 13, 1922, p. 5797. 
San Marino. May 30, 1922. E.G., Aug. 23, 1922, p. 500. 
Ratification: 
Bulgaria. Dec. 16, 1921. Ga. de Madrid, June 2, 1922, p. 821. 
Egypt. Monit., Apr. 28, 1922, p. 3395. 
Ethiopia. Dec. 19, 1921. Ga. de Madrid, June 2, 1922, p. 821. 
Japan (and dependencies). Feb. 13, 1922. 
Newfoundland. Nov. 15, 1921. 
New Zealand. Nov. 28, 1921. 
Portugal (and colonies). Mar. 4, 1922. Monit., Aug. 5, 1922, p. 5592. 


Liquor TrRAFFic In AFrica. Saint Germain-en-Laye, Sept. 10, 1919. 
Promulgation: 
France. June 19, 1922. J.0O., June 24, 1922, p. 6618. 


MATERNITY CONVENTION. Washington, Nov. 28, 1919. 
Adhesion: 
Spain. July 3, 1922. Ga. de Madrid, July 15, 1922, p. 178. 
Promulgation: 
Rumania. May 9, 1921. J. L. O. B., Aug. 9, 1922, p. 255. 
Ratification: 
Greece. July, 1920. J. L. O. B., Aug. 9, 1922, p. 255. 
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Money Orpers. Madrid, Nov. 30, 1920. 
Adhesion: 
Latvia. July 8, 1922. E.G., Aug. 16, 1922, p. 492. 
San Marino. May 30, 1922. £.G., Aug. 23, 1922, p. 500. 
Ratification: 
Bulgaria. Dec. 16, 1921. Ga. de Madrid, June 2, 1922, p. 821. 
Egypt. Monit., Apr. 28, 1922, p. 3395. 
Ethiopia. Dec. 19, 1921. Ga. de Madrid, June 2, 1922, p. 821. 
Japan (and dependencies). Feb. 13, 1922. Monit., Aug. 5, 1922, 
p. 5592. 
Peru. Nov. 15,1921. P. A. U., August, 1922, p. 191. 
Portugal (and colonies). Mar. 4, 1922. Monit., Aug. 5, 1922, p. 5592. 
NavaL LIMITATION TREATY. Washington, Feb. 6, 1922. 
Ratification: 
Australia. July 27,1922. Temps, Aug. 4, 1922, p. 1; Cur. Hist., Sept., 
1922, v. 16: 1067. 
Japan. Aug. 5, 1922. Wash. Post, Aug. 6, 1922, p. 9; Cur. Hist., 
Sept., 1922, v. 16: 1087. 
South Africa. July 19, 1922. N.Y. Times, July 20, 1922, p. 19; Cur. 
Hist., Sept., 1922, v. 16: 1068. 
NAVIGABLE WATERWAYS AND ProTocoL. Barcelona, Apr. 20, 1921. 
Ratification deposited: 
Bulgaria. L. N. M.S., July, 1922, p. 141. 
NigHt WorK OF WoMEN. Washington, Nov. 28, 1919. 
Promulgation: 
Rumania. May 9, 1921. J. L. O. B., Aug. 9, 1922, p. 255. 
Ratification: 
Greece. July, 1920. J. L. O. B., Aug. 9, 1922, p. 255. 
Netherlands. May 19, 1922. J. L. O. B., May 31, 1922, p. 388. 
Nicut Work oF YounG Persons. Washington, Nov. 28, 1919. 
Promulgation: 
Rumania. May 9,1921. J. L. O. B., Aug. 9, 1922, p. 255. 
Ratification: 
Greece, July, 1920. J. L. O. B., Aug. 9, 1922, p. 255. 
Netherlands. May 19, 1922. J. L. O. B., May 31, 1922, p. 388. 
OpeN Door (INTEGRITY OF CHINA). Washington, Feb. 6, 1922. 


Ratification: 
Australia. July 27,1922. Temps, Aug. 4, 1922, p. 1; Cur. Hist., Sept., 
1922, v. 16: 1067. 
Japan. Aug. 5,1922. Wash. Post, Aug. 6, 1922, p.9; Cur. Hist., Sept., 
1922, v. 16: 1087. 
South Africa. July 19, 1922. WN. Y. Times, July 20, 1922, p. 19; Cur. 
Hist., Sept., 1922, v. 16: 1068. 
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Paciric Possessions TREATY AND DeciaratTion. Washington, Dec. 13, 


1921. 
Ratification: 

Australia. July 27,1922. Temps, Aug. 4, 1922, p. 1; Cur. Hist., Sept., 
1922, v. 16: 1067. 

Japan. Aug. 5, 1922. Wash. Post, Aug. 6, 1922, p. 9; Cur. Hist., 
Sept., 1922, v. 16: 1087. 

South Africa. July 19, 1922. N.Y. Times, July 20, 1922, p. 19; Cur. 
Hist., Sept., 1922, v. 16: 1068. 


Paciric Possessions TREATY. Supplement. Washington, Feb. 6, 1922. 
Ratification: 
Australia. July 27,1922. Temps, Aug. 4, 1922, p. 1; Cur. Hist., Sept., 
1922, v. 16: 1067. 
Japan. Aug. 5, 1922. Wash. Post, Aug. 6, 1922, p. 9; Cur. Hist., Sept., 
1922, v. 16: 1087. 
South Africa. July 19, 1922. WN. Y. Times, July 20, 1922, p. 19; Cur. 
Hist., Sept., 1922, v. 16: 1068. 


ParceLt Post ConvENTION. Madrid, Nov. 30, 1920. 
Adhesion: 
Esthonia. Monit., Aug. 13, 1922, p. 5797. 
San Marino. May 30, 1922. E.G., Aug. 23, 1922, p. 500. 


Ratification: 
Bulgaria. Dec. 16, 1921. 
Ecuador. Dec. 10, 1921. Ga. de Madrid, June 2, 1922, p. 821; Monit., 
Aug. 5, 1922, p. 5592. 
Egypt. Monit., Apr. 28, 1922, p. 3395. 
Ethiopia. Dec. 19, 1921. Ga. de Madrid, June 2, 1922, p. 821; Monit., 


Aug. 5, 1922, p. 5592. 
Japan (and dependencies). Feb. 13, 1922. Monit., Aug. 5, 1922, 


p. 5592. 
Peru. Nov. 15,1921. P.A.U., August, 1922, p. 191. 
Portugal (and colonies). Mar. 4, 1922. Monit., Aug. 5, 1922, p. 5592. 


PERMANENT CourT OF INTERNATIONAL JusTICE. Protocol of Signature. 
Geneva, Dec. 16, 1920. 
Ratification: 
China. May 13, 1922. L. N.O.J., Aug., 1922, p. 757. 
Finland. Apr. 16, 1922. L. N. O. J., June, 1922, p. 475. 


PERMANENT CourRT OF INTERNATIONAL JUSTICE. Optional Clause. Ge- 
neva, Dec. 16, 1920. 


Ratification: 
China. May 13, 1922. L. N.O. J., Aug., 1922, p. 757. 
Finland. Apr. 6, 1922. L. N.O.J., June, 1922, p. 475 
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PostaL ConveNTION. Madrid, Nov. 13, 1920. 
Ratification: 
Costa Rica. July 5, 1922. Ga. de Madrid, July 9, 1922, p. 84. 
Nicaragua. July 8, 1922. Ga. de Madrid, July 19, 1922, p. 220. 
Paraguay. May, 1922. P. A. U., Sept., 1922, p. 301. 
United States. June 5, 1922. Ga. de Madrid, June 9, 1922, p. 908. 


Madrid, Nov. 30, 1920. 


PosTAL SUBSCRIPTIONS TO NEWSPAPERS. 


Adhesion: 

Latvia. July 8, 1922. E.G., Aug. 16, 1922, p. 492. 

San Marino. May 30, 1922. E.G., Aug. 23, 1922, p. 500. 
Ratification: 

Bulgaria. Dec. 16, 1921. Ga. de Madrid, June 2, 1922, p. 821; Monit., 

Aug. 5, 1922, p. 5592. 
Egypt. Monit., Apr. 28, 1922, p. 3395. 
Portugal (and colonies). Mar. 4, 1922. Monit., Aug. 5, 1922, p. 5592. 


PostaL TRANSFERS. Madrid, Nov. 30, 1920. 
Adhesion: 
Latvia. July 8, 1922. EH. G., Aug. 16, 1922, p. 492. 
San Marino. May 30, 1922. E.G., Aug. 23, 1922, p. 500. 
Ratification: 
Ethiopia. Dec. 19,1921. Ga. de Madrid, June 2, 1922, p. 821; Monit., 
Aug. 5, 1922, p. 5592. 
Japan (and dependencies). Feb. 13, 1922. 
Portugal (and colonies). Mar. 4, 1922. Monit., Aug. 5, 1922, p. 5592. 


PROTECTION OF Birps UsEFUL TO AGRICULTURE. Paris, Mar. 19, 1902. 
Adhesion: 
Danzig. June 29, 1922. H#.G., July 19, 1922, p. 462; Monit., July 19, 
1922, p. 5098. 


PROTECTION OF INDUSTRIAL PropeRTy. Paris, Mar. 20, 1883. Revi- 
sion. Brussels, Dec. 14, 1900; Washington, June 2, 1911. 
Adhesion: 
Luxemburg. May 12, 1922. Monzit., June 24, 1922, p. 4546; EZ. G., 
June 7, 1922, p. 394. 


RADIOTELEGRAPH CONVENTION. London, July 5, 1912. Final Protocol. 
Service regulations. 
Adhesion: 
Cuba. Jan. 16, 1918. 
Guadeloupe Islands. Jan. 10, 1917. 


Iceland. Feb. 26, 1919. 
Martinique. Feb. 13,1917. Reichs G., 1922, teil 2, p. 75. 
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REFRIGERATION, INTERNATIONAL INSTITUTE oF. Paris, June 21, 1920. 
Adhesion: 
Austria. Dec. 17, 1921. J.0O., July 14, 1922, p. 7367. 
Ratification: 
France. July 29, 1922. J.0O., Aug. 27, 1922, p. 8918. 
Luxemburg. May 26, 1922. 
Poland. May 16, 1922. 
Siam. May 20, 1922. J.0O., July 2, 1922, p. 6918. 


REPRESSION OF OBSCENE PUBLICATIONS. Paris, May 4, 1910. 


Adhesion: 
Austria. Apr. 26, 1922. E.G., June 7, 1922, p. 393. 


Rieaut To A Fac, or States Havine No Seacoast. Barcelona, Apr. 20, 
1921. 
Ratification deposited: 
Bulgaria. L. N. M.S., July, 1922, p. 141. 


SANITARY CONVENTION. Paris, Dec. 3, 1903. 
Adhesion: 
Austria. Apr. 26, 1922. E.G., June 7, 1922, p. 393. 
Czechoslovak Republic. June 4, 1921. Monit., May 21, 1922, p. 
3858; E. G., June 7, 1922, p. 394. 


SANITARY CONVENTION. Paris, Jan. 17, 1912. 
Promulgation: 
Brazil. Apr. 19, 1922. P. A. U., August, 1922, p. 190. 
Ratification deposited: 
Luxemburg. June 28, 1922. Monit., Aug. 23, 1922, p. 5952. 


SERVICE DES RECOUVREMENTS. Madrid, Nov. 30, 1920. 
Adhesion: 
Latvia. July 8, 1922. E.G., Aug. 16, 1922, p. 492. 
San Marino. May 30, 1922. E.G., Aug. 23, 1922, p. 500. 
Ratification: 
Egypt. Monit., Apr. 28, 1922, p. 3395. 
Portugal (and colonies). Mar. 4, 1922. Monit., Aug. 5, 1922, p. 5592. 


SUBMARINE AND Porson Gas. Washington, Feb. 6, 1922. 
Ratification: 

Australia. July 27, 1922. Temps, Aug. 4, 1922, p. 1; Cur. Hist., 
Sept., 1922, v. 16: 1067. 

Japan. Aug. 5, 1922. Wash. Post, Aug. 6, 1922, p. 9; Cur. Hist., 
Sept., 1922, v. 16: 1087. 

South Africa. July 19, 1922. N.Y. Times, July 20, 1922, p. 19; Cur. 
Hist., Sept., 1922, v. 16: 1068. 
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St. Petersburg, July 22, 1875. 


TELEGRAPH CONVENTION. 


Adhesion: 
Esthonia. Aug. 7, 1922. EF. G., Aug. 23, 1922, p. 500. 


UNEMPLOYMENT CONVENTION. Washington, Nov. 28, 1919. 


Adhesion: 
Spain. July 3, 1922. Ga. de Madrid, July 15, 1922, p. 178. 


Promulgation: 
Rumania. May 9, 1921. J. L. O. B., Aug. 9, 1922, p. 255. 
Ratification: 


Greece. July, 1920. J. L. O. B., Aug. 9, 1922, p. 255. 


UNIVERSAL PostaL Union. Revision, Madrid, Nov. 30, 19206. 
Ratification: 

Australia. Aug. 17, 1921. Ga. de Madrid, June 2, 1922, p. 821; 
Monit., Aug. 5, 1922, p. 5592. 

Belgium (and Congo). Mar. 22, 1922. Monit., Aug. 5, 1922, p. 5592. 

Bulgaria. Dec. 16, 1921. 

Ecuador. Dec. 10,1921. Ga. de Madrid, June 2, 1922, p. 821; Monit, 
Aug. 5, 1922, p. 5592. 

Egypt. Monit., Apr. 28, 1922, p. 3395. 

Esthonia. Monit., Aug. 13, 1922, p. 5797. 

Ethiopia. Dec. 19, 1921. Ga. de Madrid, June 2, 1922, p. 821; Monit, 
Aug. 5, 1922, p. 5592. 

Japan (and dependencies). Feb. 13, 1922. Monit., Aug. 5, 
p. 5592. 

New Zealand. Nov. 28, 1921. Ga. de Madrid, June 2, 1922, p. 821; 
Monit., Aug. 5, 1922, p. 5592. 

Peru. Nov. 15,1921. P. A. U., Aug., 1922, p. 191. 

Portugal (and colonies). Mar. 4, 1922. Monit., Aug. 5, 1922, p. 5592. 

San Marino. May 30, 1922. E. G., Aug. 23, 1922, p. 500. 


1922 


WEEKLY Rest 1n INpustry. Geneva, Nov. 17, 1921. 


Ratification: 
Greece. May 11, 1922. J. L. O. B., May 31, 1922, p. 388. 


WHITE LEAD IN PatntTING. Geneva, Nov. 19, 1921. 


Ratification: 
Greece, May 11, 1922. J. L. O. B., May 31, 1922, p. 388. 


WHuiTe PuospHorus IN Matcues. Berne, Sept. 26, 1906. 


Adhesion: 
Australia. Dec. 30,1919. J. L. O. B., Aug. 9, 1922, p. 255. 


Ratification: 
India. February, 1921. J. L. O. B., Aug. 9, 1922, p. 255. 
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Wuite Stave Trape. Paris, May 4, 1910. 


Adhesion: 
Austria. Apr. 26, 1922. EE. G., June 7, 1922, p. 393. 
India. Mar. 27, 1922. Monit., May 17, 1922, p. 3782. 


Wuitre TRADE. Geneva, Sept. 30, 1921. 


Ratification deposited: 
Belgium. June 15, 1922. L. N. M.S., June, 1922, p. 132. 
Great Britain (and colonies) June 28, 1922. 
Siam. June, 1922. L. N. M.S., July, 1922, p. 163. 
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PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 


GREAT BRITAIN! 


British and Foreign State Papers, 1919. Vol. 112. Foreign Office. 31s. 

Copyright Convention, Berne. Brazil Order, April 21, 1922. (S. R. & 
O. 1922, No. 464); Hungary Order, April 21, 1922. (S. R. & O. 1922, No. 
465.) 13d. each. 

Copyright. Order in Council regulating relations with Bulgaria. Feb. 6, 
1922. (S. R. & O. 1922, No. 122.) 13d. 

East Africa. Papers relating to native disturbances in Kenya (March, 
1922). (Cmd. 1691.) 7d. 

Egypt, Status of. Despatch to His Majesty’s representatives abroad 
respecting the. (Cmd. 1617.) 23d. 

France, Convention between United Kingdom and_ respecting legal pro- 
ceedings in civil and commercial matters. (Treaty Series, 1922, No. 5.) 
33d. 

Genoa Conference. Resolutions adopted by the Supreme Council at 
Cannes as the basis of. January, 1922. (Cmd. 1621.) 4d. 

———. Telegram from M. Chicherin, Moscow, to the Governments of 
Great Britain, France, and Italy, respecting the. (Cmd. 1637.) 24d. 

—. Resolutions of the Financial Commission recommending certain 
resolutions for adoption by the conference; reports of the Committee of 
Experts appointed currency and exchange subcommissions of the Financial 
Commission. (Cmd. 1650.) 34d. 

—. Memorandum sent to Russian delegation, May 3, 1922. (Cmd. 


Papers relating to, April-May, 1922. (Cmd. 1667.) 2s. 23d. 

German Reparation Recovery. Orders made by the Board of Trade 
under the Act of 1921: No. 1 (S. R. & O. 1922, No. 139); No. 2 (S. R. & O. 
1922, No. 140). 14d. each. 

German Reparation Recovery Act, 1921, Statement showing the amounts 
paid during the period April 1, 1921, to March 31, 1922, into the special 
account under Sec. 1 (3) of the, and the application thereof. (Cmd. 1664.) 
23d. 

1 Parliamentary and official publications of Great Britain may be obtained for the amount 
noted from the Superintendent of Publications, H. M. Stationery Office, Imperial House, 
Kingsway, London, W. C. 2. 
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Hertslet’s Commercial Treaties, Vol. 28. Foreign Office. 33s. 6d. 

Hungary. Agreement between British and Hungarian Governments 
respecting settlement of enemy debts referred to in Sec. 111 of Part X of 
Treaty of Trianon of June 4, 1920. Signed at London, Dec. 20, 1921. 
(Treaty Series, 1922, No. 4.) 23d. 

International Labor Conference. Draft conventions and recommenda- 
tions adopted at third session, Oct. 25-Nov. 19, 1921. [French and Eng- 
lish.] (Cmd. 1612.) 103d. 

Irish Free State Agreement. (Ch.4,12Geo.V.) 4d. 

Limitation of armament, Washington, 1921-1922. Treaties, resolutions, 
etc. (Miscl. No. 1, 1922. Cmd. 1627.) 2s. 2d. 

Naturalization regulations, April 12, 1922. (S. R. & O. 1922, No. 447.) 

Near Eastern situation. Pronouncement by three Allied Ministers for 
Foreign Affairs, Paris, March 27, 1922. (Cmd. 1641.) 24d. 

Peace Conference, Paris, 1919. Memorandum circulated by the Prime 
Minister on March 25, 1919. (Cmd. 1614.) 4d. 

Peace Treaties Orders (Amendment) Order, 1922. (S. R. & O. 1922, No. 
249.) 14d. 

Real Estate and acquisition of mines, mining and oil rights, etc., by aliens 
in foreign countries, Holding of. Foreign Office. 3s. 83d. 

Reparation. Agreement between the Allies for settlement of certain 
questions as to the application of the treaties of peace and complementary 
agreements with Germany, Austria, Hungary, and Bulgaria, signed at Spa, 
July 16, 1920. (Cmd. 1615.) 4d. 

———. Financial agreement between Belgium, France, Great Britain, 


Italy, and Japan, together with a covering note by the Finance Ministers, 
signed at Paris, March 11, 1922. (Cmd. 1616.) 4d. 


———. Decision of Reparation Commission on payments by Germany 
in 1922. (Cmd. 1634.) 4d. 


tussian Soviet Government. Correspondence with the, respecting im- 
prisonment of Mrs. Stan Harding. (Cmd. 1602.) 4d. 


Treaty of Versailles, June 28, 1919. Agreement between the British and 
German Governments respecting Art. 297 (c). (Payment of compensation 
in respect of damage, etc., to property, rights or interests.) Signed, Nov. 
23,1921. (Treaty Series, 1921, No. 27.) 4d. 


Convention between United Kingdom and Siam respecting 
settlement of enemy debts referred to in Sec. 111 of Part X. Signed Lon- 
don, Dec. 20, 1921. (Treaty Series, 1922, No. 3.) 23d. 

Tribunaux Arbitraux Mixtes, institués par les Traités de Paix. Recueil 
des Décisions des. No. 8, Nov. 1921, Nos. 9-10, Dec. 1921-Jan. 1922 (one 
number). Foreign Office. 7s. 3d. 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


UNITED STATES? 


Alien property and its relation to trade, commerce, and American claims. 
Speech by Thomas W. Miller, Alien Property Custodian, Jan. 14,1922. 5p. 
(H. doe. 322.) House of Representatives. 

Aliens, Deportation of, convicted of violation of narcotic and prohibition 
acts. Hearings. March 29, 1922. 537-555 p. (Serial 3-B.) Immigra- 
tion and Naturalization Com. 

———. Report to accompany H. R. 11118. Apr. 3, 1922. 4 p. 
(H.rp. 867.) Immigration and Naturalization Com. 

Armenians. Hearings on H. Res. 244 in behalf of. March 7, 1922. 
49 p. For. Aff. Com. 

Austria. S. J. Res. 160, joint resolution authorizing extension, for period 
of not to exceed 25 years, of time for payment of principal and interest of 
debt incurred by Austria for purchase of flour from Grain Corporation. 
Approved April 6, 1922. 1p. (Pub. Res. 46.) 5c. 

China, promotion of trade in. Conference report on H. R. 4810 to 
authorize incorporation of companies to promote trade in China. Apr. 24, 
1922. 8p. (S. doc. 193). 13 p. (H. rp. 922). 

Colombia, Treaty between United States and, for settlement of differences; 
signed Bogota, Apr. 6, 1914, proclaimed March 30, 1922. 6p. (Treaty 
Series 661.) [English and Spanish.] State Dept. 

Colonial tariff policies, with bibliographies. 1922. 869 p. 5 maps. 
Tariff Commission. Paper, $1.00. 

Commercial travelers convention between United States and Paraguay, 
signed Washington Oct. 20, 1919, proclaimed Apr. 28,1922. 5p. (Treaty 
Series 662.) [English and Spanish.] State Dept. 

Commercial treaties, Handbook of, digests of commercial treaties, con- 
ventions and agreements between all nations, with bibliography. 1922. 
899 p. Tariff Commission. Paper, 75c. 

Copyright. Proclamations extending all benefits of act of Dec. 18, 1919, 
to citizens of Austria, Germany, Hungary, Italy, and New Zealand. (Nos. 
1629, 1628, 1632, 1631, and 1630.) State Dept. 

Copyright law of United States as amended, with rules for practice and 
procedure. July, 1922. (Bulletin 14.) Copyright Office. Paper, 10c. 

Hague rules, 1921, defining liabilities of ocean cargo carriers; analyzed 
clause by clause by A. J. Wolfe. April 19, 1922. 39 p. (Trade Informa- 
tion Bulletin 19, Division of Commercial Laws.) For. & Dom. Com. Bureau. 


2 Where prices are given, the document may be obtained for the amount noted from the 
Superintendent of Documents, Government Printing Office, Washington, D. C. 
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Haiti. Inquiry into occupation and administration of Haiti and Santo 
Domingo. Hearings pursuant to 8S. Res. 112. 1922. Pt.4. 1199-1445 p. 
Select Com. 

Haiti. Report relating to Haiti. June 26, 1922. 37 p. map. (S. rp. 
794, 67th Cong. 2d sess.) Select Com. 

Haitian Customs Receivership. Report of fifth fiscal period, Oct. 1, 
1920-Sept. 30, 1921, with summary of commerce for fiscal year. 38 p._ il. 
Insular Affairs Bureau. 

Immigration. Joint resolution extending operation of Immigration Act 
of May 19, 1921. Approved May 11, 1922. 1p. (Pub. Res. 55.)  5e. 

Immigration. Transportation of immigrants on American ships. Hear- 
ings on merchant marine bill, May 4, 1922. 557-568 p. (Serial 4-B.) 
Immigration and Naturalization Com. 

Immigration laws. Information relative to, and their enforcement in 
connection with admission of aliens. 1922. Immigration Bureau. 

Inter-American High Commission. List of officers, resolution on per- 
manent organization adopted in Buenos Aires, Apr. 3-12, 1916, and lists of 
officers and members of national sections. 1922. 22 p. Inter-American 


High Commission. 

Japan. Treaty between United States and, regarding rights in former 
German islands in Pacific Ocean, and in particular the Island of Yap, 
signed Feb. 11, 1922, proclaimed July 13, 1922. 6p. (Treaty Series 664.) 
State Dept. 

Japanese imraigration and colonization. Counter brief submitted in 
behalf of California Committee of Justice and other citizens. 1922. 7 p. 
(S. doe. 188.) Senate. 

Jews in Palestine, Establishment of national home. Hearings on H. 
Con. Res. 52, expressing satisfaction at re-creation of. April 18-21, 1922. 
170 p. For. Aff. Com. 

——. Report to accompany H. J. Res. 322. May 31, 1922. 3 p. 
(H. rp. 1038.) For. Aff. Com. 

Liberia. Credit for government of. Hearings on H. J. Res. 270. Apr. 
19, 1922. Pt. 2. 143-156 p. Ways & Means Com. 

Report to accompany. Apr. 25, 1922. 4p. (H. rp. 924, pt. 
1); minority views, Apr. 26,1922. (H.rp. 924, pt.2.) Ways & Means Com. 
May 31, 1922. 3 p. (S. rp. 727.) Finance Com. 


Lusitania claims. Report concerning American passengers on the Lusi- 
tania when sunk, and claims filed with Department of State by American 
citizens. Apr. 3, 1922. 22p. (S. doc. 176.) State Dept. 
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Luxemburg. Report in regard to transferring United States diplomatic 
representation from The Hague to Brussels. July 18, 1922. 2 p. (S. 
doc. 235, 67th Cong. 2d sess.) State Dept. 

Merchant Marine. Report to accompany ship subsidy bill (H. R. 12021). 
June 16,1922. 35p. (H.rp. 1112, pt.1.) Merchant Marine & Fish. Com. 

Minority views. June 28, 1922. 26 p. (H. rp. 1112, pt. 2.) 
Merchant Marine & Fish. Com. 

Joint hearings before Senate and House committees. May 19, 
1922. 2vols. Commerce Com. 

Naval policy as outlined in messages of Presidents of United States, 1790- 
1922. 30p. Navy Dept. Paper, 5c. 

Pan American Postal Union. Principal convention of Buenos Aires, Sept. 
15, 1921, with detailed regulations for its execution. 1922. 22 p. [Span- 
ish and English.] Post Office Dept. 

Parcel post convention between United States and Siam, signed Wash- 
ington, Feb. 24, 1922, Bangkok, Oct. 15, 1921, approved Feb. 28, 1922. 
7p. Post Office Dept. 

Parcel post convention between United States and Sweden, approved 
May 1, 1922. 6p. State Dept. 

Peace treaty between United States and Germany, signed Berlin, Aug. 
25, 1921. (Reprint with change of title and ratification.) 10 p. (Treaty 
series 658.) [English and German.] State Dept. 

Peace treaties with Austria and with Hungary, and protocols and declara- 
tions annexed thereto, with notes and index, 1920. Compiled by George 
Grafton Wilson. 263 p. (International Law Documents.) Naval War 
College. Cloth, 65c. 

Real and personal property convention of 1899 between Great Britain 
and United States. Supplementary convention providing for accession of 
Canada to, signed Oct. 21, 1921, proclaimed June 19, 1922. 2p. (Treaty 
Series 663.) State Dept. 

Russia. Statement from Boris Bakhmeteff, Russian Ambassador, with 
letter of transmittal from Secretary of State, in regard to advances made by 
United States Treasury to provisional government of Russia. May 6, 
1922. 2p. (S. doc. 200.) State Dept. 

St. Lawrence waterway. Report of United States and Canadian Govern- 
ment engineers on improvement of. 1922. 104 p. 7 pl. (S. doc. 179.) 
State Dept. 

State Department, Some aspects of work of. Address of Secretary of 
State Hughes before Chamber of Commerce of United States, May 18, 1922. 
10 p. (S. doc. 206.) Senate. 
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Universal Postal Union. Convention of Madrid, Nov. 30, 1920, with de- 
tailed regulations for its execution. Reprint with additions, 1922. 163 p. 
il. [French and English.] Post Office Dept. 

Warships. Act authorizing the President to scrap certain vessels in 
conformity with provisions of treaty limiting naval armament. Approved 
July 1, 1922. 1p. (Public 268.) 5c. 

Water pollution, Joint resolution requesting President to call conference 
of maritime nations with view of adoption of means for prevention of pollu- 
tion of navigable waters by oil-burning and oil-carrying steamers. Ap- 
proved July 1, 1922. 1p. (Pub. Res. 65.) 5c. 


Hearings. Feb. 15-18, 1922. 75 p. For. Aff. Com. 
—. Report to accompany. May 1, 1922. 2 p. (H. rp. 950.) 
For. Aff. Com. 

Women. Naturalization and citizenship of married women. Report to 
accompany H. R. 12022. June 16, 1922. 3p. (H.rp. 1110.) Immigra- 
tion & Naturalization Com. 

——. Hearings. 569-591 p. (Serial 5-B.) Immigration & Natu- 


ralization Com. 
Geo. A. Fincn. 
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JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


GERMAN WaR TRIALS! 
SUPREME CourT AT LEIPZIG 
JUDGMENT IN THE CASE OF KARL HEYNEN 
Rendered May 26, 1921 
IN THE NAME OF THE EMPIRE 


In the criminal case against Karl Heynen, master cooper, of and born in 
Barmen on 22 June, 1875, for crimes and offences contrary to §§122, 55, 1, 
121 Military Penal Code, and §74 Imperial Penal Code the Second Penal 
Senate of the Imperial Court of Justice at a Sitting in public on 26 May, 
1921, at which there took part as Judges— 

The President of the Senate Dr. Schmidt and the Justices of the Impe- 
rial Court, Dr. Sabarth, Dr. Paul, Dr. Schultz, Dr. Kleine, Hagemann, 
Dr. Vogt. 

As officials of the Public Prosecutor’s Department. 

The Oberreichsanwalt, Dr. Ebermayer and Dr. Feisenberger, Attorney 
for the State. 

As Clerk of the Court. 

Risch, Official, 

after oral evidence. 

The accused is condemned to ten (10) months’ imprisonment on fifteen 
charges of ill-treating subordinates, and on three charges of insulting subor- 
dinates, and on charges of having treated subordinates contrary to the regu- 
lations; in other respects he is acquitted. 

The detention during the enquiry is to be taken into account in the sen- 
tence passed. 

The costs of the proceedings, in the casesin which the accused is condemned, 
are imposed upon him and in the cases, in which he is acquitted, they are to 
be borne by the Imperial Treasury. 

The Treasury is to bear also in the first-mentioned cases all expenses, in- 
cluding the necessary expenses of the accused. 


By Right 


1 British Parliamentary Command Paper No. 1450. 
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REASONS FOR THE DECISION 


I. The accused served 1895-1897 with the 145th King’s Infantry Regi- 
ment and in the year 1901, after training with the 138th Infantry Regiment, 
was promoted non-commissioned officer; he was called up in the autumn of 
1914 as non-commissioned officer with the second Minster Landsturm Bat- 
talion. He took part in the campaign in Russia, was wounded on 29th 
December, 1914, on the Pelizza, then returned to Miinster and was posted 
for a period of 7 months to the prisoners of war camp at Rheine. His 
camp commandant at that time, Deputy Officer Radenberg, has testified 
to his great zeal, absolute trustworthiness and faultless conduct. There 
has been no complaint of any kind of excess towards the Russian pris- 
oners of war, who were placed under him and were occupied with agricul- 
tural work. 

At the beginning of October, 1915, he was recalled to the first Minster 
prisoners’ camp, in order to take over the command of the new prisoners’ 
camp to be organized at shaft V of the “Friedrich der Grosse” mine near 
Herne. He received as his sentries a draft of 1 Lance Corporal and 12 
Landsturm men, most of whom had only received their necessary training 
during the war. 

There were placed under him 240 prisoners of war, of whom about 200 
were English and 40 were Russians. They were to work in a colliery. This 
was kept secret from them, probably because it was foreseen that they might 
be unwilling to undertake such work. In fact they believed, from what 
they had been told, that they were to work at a sugar factory. 

On 13 October, 1915, accused with his detachment of sentries and the 
prisoners left Miinster for Herne. He had received no further orders than 
that he had to see to it that the prisoners undertook the work intended for 
them; he was to make his own arrangements; until his arrival in camp in 
Herne he was to keep silent about their place of destination and the work in- 
tended for them. 

On the way already discontent became apparent among the prisoners, 
because they saw that they were going to be made to work ina mine. They 
vented their discontent by such utterances as ‘‘ Nix Minen” and thus let it 
be understood that they would not work in a mine. It was impossible for 
the accused to make himself understood to the prisoners as he had not been 
allotted an interpreter. 

Il. After arrival at the railway station at Herne, the accused first en- 
deavored to find amongst the English prisoners a man, who understood 
German sufficiently to be able to act to some extent as interpreter for his 
fellow prisoners. Such a man he found in the English prisoner Parry, who, 
however, at that time, had but little knowledge of German. Parry under- 
stood him only partially. In consequence the accused, according to Parry’s 
statement which is considered to be credible, himself got angry and so irri- 
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table that he called him “ Englischer Schweinhund”’ (Dog of an Englishman). 
He thus insulted this prisoner of war who, by being placed under his com- 
mand, had become his subordinate. At this time the accused was endeavor- 
ing to carry out his duties. Therefore he is guilty of a breach of §121 para. 1, 
of the Military Penal Code and deserves increased punishment under §55, 
No. 2, of the Military Penal Code. 

III. In consequence of the discontent generally prevailing among the 
prisoners, their march from Herne railway station to the camp at shaft V 
(a distance of about half-an-hour’s walk) was very slow. On their arrival 
in camp the prisoners were very dilatory in obeying orders, which were re- 
peatedly and emphatically given them; and this although most of them had 
already been prisoners for almost a year and must have known their obliga- 
tions as regards obedience. 

On this occasion the Englishman Gothard, in particular, disregarded the 
order to fall in, because he wished first to mix his cocoa at a hot-water pipe. 
Excited over this disobedience, the accused, as has been credibly stated by 
Gothard and other witnesses, hit Gothard on the head with the fist and as 
he ducked under the blows, gave him a blow on the nose and eye with his 
sheathed side-arm, thus drawing blood. In this the accused offended 
against §§122, para. 1, 55, No. 2, of the Military Penal Code. This case is the 
same as that in para. I, 20, of the indictment, which charges him with ill- 
usage of an unknown Englishman. 

It has not been proved that the accused on this evening committed any 
further punishable offences. That he did so is asserted by some witnesses 
(Abel, McLaren), but there is apparently some confusion with events of the 
following day, the 14th October. These are dealt with later. The prisoners 
fell in and a roll was called. They were then divided into working shifts for 
the following day. At the same time clothes were handed out to them, 
which they were to wear while at work in the pit. 

IV. During the night of 13th-14th October the English prisoners agreed 
jointly to refuse to work in the mine, partly because only a few of them were 
miners and they did not like this kind of work, and partly because they 
looked upon such work as a help to Germany in her conduct of the war. In 
consequence of this, on the morning of 14th October, only some of the English 
prisoners, who were to form the morning shift, put in an appearance. Some 
of these, however, had not put on the mining clothes, which had been given 
out to them, though they had the clothes with them. Others had left the 
mining clothes in the sleeping room. As they had planned, they refused to 
obey the repeated order to put on the mining clothing. There were loud 
shouts such as “Nix Minen.” They informed the accused through Parry 
that they would not go down the mine and gave their reasons. 

In view of the strict orders given to the accused to see that under any cir- 
cumstances the work was undertaken, he found himself in a difficult posi- 
tion. In order to enforce obedience to his orders to change clothes, which 
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had been repeated and explained to the prisoners, the accused first ordered 
his men to hold their rifles and to fix bayonets before the prisoners’ eyes. 
Thereby he showed without any doubt that he intended his orders to be 
obeyed. By no such means could he succeed in breaking the disobedience 
of the prisoners. He was no more successful when he arrested and placed 
in the cells a number of them, who persisted in their disobedience in spite of 
repeated orders given personally. On the contrary the prisoners still made 
it clear by shouts, such as “ Arrest’”’and the like, that they were determined, 
as they had agreed, not to obey the order to change their clothes. The po- 
sition was not changed even when the pickets showed clearly that they were 
ready to use their bayonets and rifles. In order to quell this open revolt 
without delay and to break the prisoners’ determination before their insub- 
ordination grew worse, the accused, thrown back entirely upon his own re- 
sources, was obliged to use force to secure obedience to his orders. In so act- 
ing he was justified and in duty bound. He was bound by the orders given 
to him to see that the work was done and by those orders he was covered. 
In view of these orders, a refusal of obedience, especially when general and 
disorderly, was inadmissible. Though they had a right to lodge complaints, 
the prisoners, as subordinates, were bound to comply unconditionally with 
the orders of the accused, even in cases in which they considered the orders 
to be illegal. In so far as the accused employed force, or ordered it to be em- 
ployed, in order to quell an open revolt on the part of the prisoners or to 
compel obedience to his orders, he has not acted contrary to law and conse- 
quently has not rendered himself liable to punishment. 

This right of compelling obedience includes, under the then existing cir- 
cumstances, a right to make any necessary use of weapons; and this inde- 
pendently of §124 of the Military Penal Code. In particular, the accused 
committed no breach of the law, when under such circumstances, in order to 
avoid unnecessary bloodshed he did not make use of rifles and side-arms for 
the purpose of shooting or stabbing, but used the butt ends of the rifles 
against unruly prisoners. 

It is essential, however, that, in the use of physical force, whether by the 
use of weapons or without, a man in such a position should not exceed the de- 
gree of force necessary to compel obedience. It has not been proved that 
the accused went beyond this limit. It seems quite clear that no serious 
wounds were inflicted, in spite of the use of weapons. 

In order to enforce his authority in face of the united and deliberate re- 
fusal of obedience, the accused first gave a perfectly proper order that small 
groups of 2 to 4 men should be brought into the dressing room and there 
compelled, partly by force, to change their clothes. Then he ordered larger 
groups of prisoners, who were not only persisting in their disobedience, but 
were encouraging each other to continue to disobey, to be driven into the 
dressing room. Force, partly by the use of the butt-end of the rifle, was 
rightly employed against these obstinate men also. Further force was in 
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part necessary to get the men, who had changed their clothes, out of the 
dressing room and into the pit cage. 

As regards the incidents of 14th October, the evidence of the witnesses 
shows that only in the case of the prisoner Baker is there any doubt 
whether the accused used or tolerated a greater amount of force than the in- 
subordination of the prisoners justified. Baker, as he himself states, re- 
ceived a blow with the butt-end of a rifle, not from the accused, but from a 
sentry. This was because, when ordered to get down from his bunk, he did 
not do so quickly enough. When he did get down the accused then dealt 
him a further blow in the face. Owing to the confusion prevailing at that 
time, this matter does not appear to be sufficiently elucidated for the 
court to hold that a punishable offence on the part of the accused has been 
proved. 

In all the cases included in the indictment, which relate to ill-usage in 
direct connection with the mutinous refusal to work on 14th October (No. 
1, 3 and 4 of the indictment and Nos. 1, 2 and 6 of the supplementary 
indictment), the Senate has arrived at the decision to acquit the accused. 
The same holds good as regards the kicks and blows alleged in the indict- 
ment (No. I., 1), which relate to prisoners who have not been identified. 
These incidents appear to relate, not to the falling-in on 13th October, but 
to the measures necessary for the enforcement of obedience on 14th October. 

V. No further cases of violence on the part of accused against the English 
prisoners of war placed under him have been proved in relation to the month 
of October, 1915. It cannot be established whether this, as the defence 
maintains, is due to the prisoners being so overawed by the accused that 
they at first avoided further conflicts with him. The fact is that the prison- 
ers, after their first resistance had been broken, took up their work in the 
mine and that they subsequently executed it without hesitation, if with 
varying diligence. At the numerous inspections of the camp by super- 
vising officers, the prisoners, as they themselves testify, brought forward 
no complaint of any kind, either concerning the legaiity or the amount of 
their employment in mining, or concerning their treatment by the accused, 
or in the mine or even concerning their lodging or maintenance. That the 
accused at any time prevented complaints being made by the prisoners has 
not in any way been shown. On this accusation (No. II., 2 of the indict- 
ment) the accused is therefore acquitted. 

VI. In reality the prisoners had also no justifiable grounds for complaint 
about their lodging and maintenance. The lodging conditions were satis- 
factory and the accused endeavored with great zeal to remedy the defects of 
the camp, which at the beginning still required improvement. Above all 
he energetically attended to the welfare of the prisoners, personally arranged 
with the directors of the mine and the boarding contractor about their food, so 
that the prisoners’ food, especially their meat, might be served to them in 
full measure and in a condition to which no objection could be taken. Asa 


ig 


JUDICIAL DECISIONS 679 


matter of fact, their rations, as has been proved, were almost exactly the 
same as that of the accused and his sentries. That the food was not more 
strengthening and more plentiful was due to the general food difficulties 
already prevailing at that time in Germany. That the English prisoners, 
especially after the abundant conditions obtaining in their own country, 
suffered no serious want is shown by the fact that they frequently threw 
away their vegetable and meat soup, and sometimes spitted their ration of 
liver sausage (which was less liked than black pudding) on the barbed 
wire of the camp. 

VII. On the other hand, in November, 1915, a series of punishable offences 
against English prisoners of war have been proved against the accused. He 
interpreted his duties as camp commandant very seriously. He was on 
duty from 4.0 a.m. until midnight almost uninterruptedly and did not spare 
himself even during a painful attack of tonsilitis. Moreover, he had not 
sufficient support; his staff was inadequate and unreliable. By degrees, 
therefore, he developed a state of nervous excitement and irritability, 
which was due to over exertion in the execution of his duties. 

VIII. Some of the offences committed in November, 1915, which have 
been proved against him, were committed against prisoners who had re- 
ported sick. The medical service in the camp was under the superintend- 
ence of the doctor of the Miners’ Society, Dr. Kraus, who lived in Herne. 
At the beginning this doctor visited the camp almost daily, early in the 
morning, so that prisoners, who reported themselves sick without cause, 
could still be sent to work in the pit with the morning shift. In consequence 
of this, during the early days the inducement to report sick out of pure disin- 
clination to work was comparatively small. After some time Dr. Kraus 
became exceedingly busy in consequence of the scarcity of doctors, and so 
he ordered that prisoners, who reported sick, should be brought to his 
residence during his consulting hours. This took up so much time that 
prisoners, who were found on inspection to be fit for work, missed the whole 
shift. Thus numerous prisoners were induced, although they were not 
sick, to report themselves to the doctor, in order that they might at least 
escape work. This practice became so common that often there were gangs 
of 20 and 30 prisoners going to the doctor, of whom only isolated cases were 
really sick. This was bad for both the doctor and for the work which had to 
be done, so the accused was told to send to the doctor only those prisoners 
whom he himself considered to be sick. He was particularly told to take the 
temperatures of all prisoners reporting sick and, except where there were 
signs of other illness besides fever, to allow only those prisoners to go to the 
doctor who had temperatures which showed fever (over 37° C). It has not 
been proved that the accused did not properly carry out this duty of exam- 
ining prisoners. In particular there is no proof that he knowingly prevented 
sick men from going to the doctor. He must, therefore, be acquitted on 
this part of the indictment (No. II, 1). 
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IX. On the other hand the accused has, in the following instances, assaulted 
prisoners who maintained that they were sick or while they were being 
treated temporarily by him: 

(a) On 8th November he ill-used the English prisoner Jones by means of 
blows with the fist and kicks on the ground, alleging that he had reported 
sick but had been found fit by the doctor. (Case I, 6, of the indictment.) 

(b) He struck the same man Jones in the face with his fist on 10th or 11th 
November because Jones, who had a swollen cheek, declared that he had 
tooth-ache. It seems that Jones is the prisoner referred to in I, 8 of the in- 
dictment, and also that it is Jones, who really is the prisoner mentioned in 
I, 9, of the indictment where the name is given as Walter Farror. As the 
last-named had not been ill-treated, the accused is acquitted of the charge in 
I, 9, of the indictment. 

(c) At the beginning of November the English prisoner McLaren was 
in the sleeping room and the accused struck him with a broom, because 
he remained in bed on account of alleged sickness. (Case I, 10, of the 


indictment.) 
(d) The English prisoner Cross suffered from abscesses in the lower part 


of the leg. Some days previously the doctor had ordered that poultices 
should be given him. On November 15 Cross went to the accused to get 
bound up and seemed clumsy while he was being bandaged. The accused 
in consequence got very excited and hit him with his fist. Cross fell from 


his stool. As he lay upon the ground the accused kicked him. As a result 
of his ill-treatment by the accused Cross became unable to contain himself; 
perhaps he also passed excrement. Later—not on the following day as 
accused in the indictment (I, 12; compare I, 11)—the accused ordered that 
on this account Cross should be given a bath. Thereupon Cross was brought 
into the bath-room, and, after his clothes had been taken off, was placed 
under the shower. He struggled and cried out loudly, and, when he wanted 
to get away he was again put under the shower. How long Cross was kept 
under the shower cannot be established with certainty. Such statements 
about time are usually apt to be incorrect, and in addition to this, the 
memory of witnesses on this, as on many other points in regard to the charges 
has naturally and obviously become vague. There can be no question of 
this shower bath having continued for an hour or more; it is more likely that 
the whole proceeding in the bath-room (as has been stated by the English 
prisoner Burrage) took only a few minutes. Further, the court has heard 
the definite statements of Machine-Inspector Horstmann, who knew all 
about the mechanical working of the shower and his evidence disproves the 
charge that the accused subjected Cross repeatedly to sudden changes of 
cold and warm water; the structural arrangements of the shower would not 
permit such sudden and frequent changes. The ill-usage treatment in 
regard to Cross of which accused is guilty is limited to the blows and kicks 
when Cross showed the sores on his leg. With reference to the charge of 
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having in addition ill-treated him in the bath-room (No. I, 12, of the indict- 
ment) he is therefore acquitted. It is also untrue that Cross became insane 
asa result of the treatment that he received. Ashiscomradeshave admitted, 
Cross had previously shown signs of mental derangement. When these 
signs became more apparent after the ill-treatment to which he had been 
subjected, he was immediately sent to the doctor at the instance of the ac- 
cused and the doctor sent him back to the main camp at Miinster. 

(e) The accused ill-treated the English prisoner Carter by giving him a 
blow with his fist, because Carter had without cause reported himself sick. 
(Case I, 15, of the indictment.) 

(f) In November the accused also ill-treated the English prisoner Briers 
in the same way, because Briers remained in bed on account of alleged sick- 
ness. That the accused on this occasion used a stick has not been proved. 
(Case I, 18, of the indictment.) 

(9) In November the accused hit the English prisoner Brooks with his 
hand when Brooks reported sick. (Case 3 of the supplementary indict- 
ment.) 

(h) On the same day at sick parade the English prisoner McDonald 
received a blow in the face from the accused’s fist. (Case 4 of the supple- 
mentary indictment.) 

({) About the same time the English prisoner Ford was struck by the 
accused because he had not gone to work on account of alleged sickness. It 
has not been proved that on this occasion the accused used a stick or a piece 
of rubber tubing. (Case 5 of the supplementary indictment.) 

(k) Similarly about this time, the English prisoner Gartland was ill- 
treated by the accused, because one morning he had not gone to work on 
account of alleged sickness. The accused gave him a blow with his hand and 
also struck him with his sheathed side-arm. (Case 7 of the supplementary 
indictment.) 

X. In addition the evidence has proved the following further cases of 
ill-treatment of English prisoners by the accused :— 

(a) On 13th November, Jones, on his way to the latrine, met the accused 
and brushed him on the arm. The accused thought that this was done in- 
tentionally and got excited about it. He knocked Jones down with his fist 
and then kicked him. (Case I, 7, of the indictment.) This case is the 
same as that dealt with in No. I, 23, of the indictment. 

(b) The prisoner Abel received a blow from the accused in the refresh- 
ment room. It has not been adequately proved that this blow was given 
with a stick. (Case I, 13, of the indictment.) 

(c) Once when the prisoner Gartland complained to the accused about 
having been struck by some miner in the mine the accused boxed his ears. 
(Case I, 19, of the indictment.) 

(d) In November the prisoners McDonald and Birch escaped from the 
camp. A few days afterwards they were brought back again. Immediate- 
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ly on their return the accused, who was very angry at their flight, ill-treated 
them in the detention cell. He used his fist and his rifle-butt. According 
to the account of McDonald the ill-treatment of both prisoners was com- 
mitted at one and the same time. (§73, Penal Code.) (Case I, 16, of the 
indictment.) 

XI. Apart from the cases already mentioned the accused is acquitted 
on the following charges :— 

(a) He is alleged to have dragged the prisoner Jones (No. I, 5, of the in- 
dictment) out of bed when he was lying there on account of alleged sickness. 
In his evidence Jones himself has not been able to establish that he was ill- 
treated or that the accused struck him with a broom or stick. 

(b) No sufficient evidence has been adduced to prove that the prisoners 
Evans (No. I, 21, of the indictment), Withers (No. I, 22, of the indictment), 
and the unnamed prisoners mentioned in No. I, 14, of the indictment were 
ill-treated by the accused. 

XII. The accused is, therefore, found guilty in fifteen cases relating to 
the year 1915. While he was commandant of the prisoners’ camp at 
Herne he deliberately assaulted English prisoners of war who were placed 
under him. In one case he is guilty of making illegal use of weapons. These 
constitute offences against §§122 Par. 1, 55, No. 2 of the Military Penal 
Code. There have been offences respectively as regards the prisoners 
Gothard (I, 2 of the indictment); McLaren (I, 10); Cross (I, 11); Abel 
(I, 13); Carter (I, 15); Briers (1, 18); Brooks (No. 3 of the Supplement); 
McDonald (No. 4); and Ford (No. 5). There is a further offence against 
the prisoner McDonald and at the same time the prisoner Birch (No. I, 16). 
There are two further cases regarding the prisoner Gartland (I, 19, as well 
as No. 7 of the supplement). There are three further cases in relation to 
the prisoner Jones (I, 6-8). 

In all these fifteen cases the Senate has found the accused guilty of 
separate crimes which are punishable (§74 Penal Code). No continuous 
intention of ill-treating the prisoners placed under him has been found. On 
the contrary, his conduct in all these cases was due to momentary annoy- 
ance or excitement, especially when he was concerned with men who were 
reporting sick without any or any apparent reason. 

XIII. Apart from these cases of ill-treatment, the accused is charged with 
having thrown stones at the prisoner Briers and also at two other prisoners, 
whose names cannot be ascertained. No reason for so doing has been dis- 
covered. That he wished to hit the prisoners, as the indictment (I, 17) 
charges, or that he hit one of the other two prisoners has not been proved. 
But his conduct, which was apparently intended to warn or intimidate the 
prisoners, was none the less a continuous treatment of subordinates contrary 
to the regulations and constitutes an offence against §§121 Par. 1, 55, No. 2, 
Military Penal Code. 

XIV. The evidence has proved that the accused not only used the ex- 
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pression “ Englischer Schweinhund” (“English pig-dog’”’) in relation to the 
prisoner Parry (No. 8 of the Supplement) as already stated above, but that he 
also applied such expression to two other prisoners of war (No. III of the 
indictment) who cannot be more closely identified. Thus there are three 
cases in which the accused insulted subordinates while carrying out his duties. 
This is an offence against §§121 Par. 1, 55, No. 2, of the Military Penal 
Code and §74 of the Imperial Penal Code. 

XV. In deciding the measure of punishment the Senate has taken the fol- 
lowing considerations into account: 

Apart from the offences of which he is now found guilty the accused bears 
an excellent and blameless character, both as a citizen and asasoldier. This 
holds good especially in regard to his later term of military service. He was 
removed from his command as soon as his offences against prisoners became 
known in higher quarters, namely, on 26th November, 1915. On 5th 
April, 1916, he was sentenced by a court-martial, partly on account of the 
cases of ill-treating prisoners of which he now stands convicted. But 
afterwards he won back by a loyal performance of his duties the trust and 
appreciation of his superiors. He again reported himself at the front and 
during the years 1916-1918 he took part in the battles on the Western front. 
He earned the distinction of the Iron Cross of the II class, and on 17th 
April, 1918, he was promoted Sergeant. When he was commandant of the 
prisoners’ camp at Herne, there was also no lack of zeal. He was especially in- 
defatigable as regards the arrangements for boarding and lodging the prison- 
ers entrusted tohim. Above all it has to be realized that he had had no ade- 
quate instruction in his duties and that his staff of sentries was inadequate 
both as regards quality and number. He was thus placed in an extremely 
difficult position, a position which was beyond his strengthand abilities. The 
evidence has conclusively shown that his duties were rendered much more 
difficult, especially at the beginning, by the conduct of the English prisoners. 
Little as his failings can be excused, yet they can be explained to a large 
extent by the unstinting way in which he devoted his energetic personality 
to his appointed task. In carrying out his duties he spared himself least of 
all. He developed a state of irritability and excitement, which almost 
amounted to an illness, and this more and more undermined his self-control. 
This is shown clearly by the increasing number of offences towards the end 
of his period of command. 

For all that, there can be no question of detention in a fortress in view of 
the nature of his offences, especially those committed against prisoners who 
were undoubtedly sick. On the contrary a sentence of imprisonment must 
be passed so far as crimes against §§122, 55, No. 2 of the Military Penal 
Code are concerned. 

The ill-treatment of the prisoner Cross is considered to be the gravest case. 
For that there must be a punishment of 3 months’ imprisonment. For 
each of the other cases of ill-treatment there must be 2 months’ imprison- 
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ment. For the offence of throwing stones at prisoners there must be a sen- 
tence of three days medium arrest and for each case of insulting prisoners a 
sentence of a week’s light arrest. In accordance with the terms of §54 of the 
Mititary Penal Code and of §74 of the Imperial Code a comprehensive 
sentence has to be passed to include these separate sentences. The period 
of detention during the enquiry will be counted as part of the term of im- 
prisonment now ordered; this is in accordance with $60 of the Imperial 
Penal Code. 

The decision of the Court as to the costs is based upon §§497 et seq. “St. 
P.O.” (§€riminal Procedure Rules) in conjunction with §4 of the Law of 


24th March, 1920 (Imperial Code I.8. 341). (Signed) Scumipt 


SABARTH, 
Dr. PAuvt, 
SCHULTZ, 
KLEINE, 
HAGEMANN, 
Dr. Voer. 


The present copy agrees with the original document. 


(Signed by) The Clerk of the Court of the Second 
Criminal Senate of the Imperial 
Court of Justice. 


(Seal of Court) BoRCHARD. 


JUDGMENT IN THE CASE OF EMIL MULLER 
Rendered May 30, 1921 
IN THE NAME OF THE EMPIRE 


In the criminal case against Emil Miller, barrister, and Captain in the 
Reserve (retired), of Karlsruhe, born on 24 July, 1877, in Mannheim, for 
crimes and offences against sections 122, 143, 55, 59, 1, 121, 7, of the Mili- 
tary Penal Code and section 74 of the Imperial Penal Code, 

the second Criminal Senate of the Imperial Court of Justice at a sit- 
ting held in public on 30 May, 1921, at which there took part as 

Judges, 

The President of the Senate, Dr. Schmidt, and the Imperial Jus- 
tices, Dr. Sabarth, Dr. Paul, Backs, Dr. Schultz, Dr. Kleine, 
Hagemann, 

as Officials of the Public Prosecutor’s Department, 

The Oberreichsanwalt, Dr. Ebermayer and Lingemann, Counsel 
of the Public Prosecutor’s Department, 

as Clerk of the Court, 

Risch, official, 
after oral evidence. 
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The accused is sentenced to six months’ imprisonment for having ill-treated 
subordinates in nine instances; for having tolerated such ill-treatment in 
one instance; for having dealt with subordinates in four instances contrary 
to the regulations; and for having insulted subordinates in two instances. 
On the remaining charges he is acquitted. 

The costs of the proceedings in respect of the charges, for which sentence 
has been passed, are imposed upon the accused, and those in respect of the 
charges, on which the accused has been acquitted, are imposed upon the 
Imperial Exchequer. 

The Imperial Exchequer is also to bear the whole of the expenses con- 
nected with the first-mentioned cases, including the necessary expenses of 


the accused. 
By Right 


REASONS OF THE DECISION 


In March, 1918, the accused, who was then a captainin the Reserve, 
commanded the II Company of the Gelsenkirchen Landsturm Battalion. 
In this capacity he was, in the beginning of April, placed in command of a 
camp for English prisoners of war at Flavy-le-Martel, which was being put 
in order by the battalion. He shared these duties with the commander of 
No. I Company, but each company took over a separate portion of the camp, 
and took up its quarters with the prisoners of war assigned to it. No com- 


mandant of the camp as a whole was appointed. The duties of the company 
commanders consisted solely in housing, feeding and supervising their pris- 
oners, and in arranging, day by day, to provide the troops requisitioned for 
outside work. They had nothing to do with the regulation of this work it- 
self or settling the hours of labor. This was the business of the commander 
of the battalion and of his subordinates. The company commanders took 
over a camp which was found empty. In the camp there were barracks and 
other buildings. These were the only buildings in the neighborhood. The 
company commanders had no choice of other buildings. 

The accused held this position from the beginning of April until 5th May, 
1918, that is to say, for a period of about five weeks. On the 4th May he 
was given leave, as he needed treatment for neurosis of the heart. He left 
the camp on 5th May and never returned. 

The camp had shortly before been taken from the English during the so- 
called March offensive, and had previously been used by them as a camp for 
the temporary reception of German prisoners of war. It was in a wretched 
condition. It layin amarshy and completely devastated districtimmediately 
behind the fighting line, where everything was still in constant movement. 
During the time the English had been in possession of it, it was unfit for 
human occupation. The witness Roeder, who at that time and indeed at 
the end of January and beginning of February, 1918, had taken part in the 
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war on the English side, and had often come there as interpreter, gave relia- 
ble evidence that the accommodation had been defective in the extreme. 
In the two residential barracks, which together afforded room for some 300 
prisoners only, double that number had been quartered. These barracks had 
a muddy, unboarded floor. There were no beds, but only some rotten wood- 
wool, which was infected with vermin. Windows and roofing were leaky. 
There were but two small so-called trench stoves so that the German prison- 
ers had suffered from the cold in winter. The latrines were as primitive and 
unwholesome as can be imagined. There was a complete absence of sani- 
tary arrangements, and also almost a complete absence of facilities for cook- 
ing and washing as well as of rugs. As a consequence of all this, numerous 
prisoners had become sick with influenza and intestinal troubles, especially 
with dysentery. Many haddied. All had complained of the plague of lice. 
Even the English guard had suffered heavily. An English doctor had en- 
deavored in vain to remove these defects. 

The accused found the camp in precisely this condition, and had to do his 
best with it. The position was rendered more difficult for him because he 
was obliged to quarter over 1,000 men in the barracks as fresh prisoners were 
constantly arriving. Further, all the wells round about were ruined. The 
food allotted was insufficient, and during the first days he had no medical 
assistance. Finally he was obliged to detail daily very many men for heavy 
outside work, and the prisoners were already in a quite exhausted condi- 
tion when they came under him. They were inadequately equipped with 
uniforms on arrival, as also with underclothes, rugs and so on. The accused 
at once set energetically to work to effect an improvement. On the one 
hand he sent many memoranda to his superiors emphatically demanding 
delivery of supplies in order to draw their attention to the conditions, and he 
made pressing demands for what was wanting (his report of 20th April, 1918, 
particularly is worthy of notice), and by urgent representations, both verbal 
and in writing, he in fact obtained many things. For example, medical assist- 
ance was allotted to him as early as the third day. Furthermore, he himself 
took in hand theimprovement of the camp as far as was possible. He formed 
a working party from what labor was left inthe camp. He had wells sunk, 
stoves installed, proper latrines laid out, cooking and washing places pro- 
vided, and he fought the plague of lice first by the means of powder and 
finally by getting a disinfecting station set up. He also succeeded in getting 
some improvement in the food, and occasionally he got the outside work 
made easier. On one occasion he procured soap as well as extra food and 
luxuries from Belgium. On another he managed to get hold of some clothing 
which was not intended for his men at all. Several times he procured some 
horse-flesh, and he detailed those prisoners, who were particularly weak, for 
duty in the kitchens and bakeries where they could get more food. He 
showed thereby that he had sympathy with his prisoners and that he was 
not insensible to their real needs. 
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In spite of all this the position of the prisoners became continuously worse. 
Food remained insufficient. (The causes of this lay in the shortage of 
nourishing food prevailing at that time owing to the blockade.) The 
strength of the prisoners had not grown equal to the strenuous outside work. 
This work was necessitated by the fighting and, in determining it, the accused 
had in general no influence. Most of the prisoners grew weaker and weaker 
and they often collapsed at their work or on the march to their place of work 
as well as at the roll-calls in camp. Furthermore, infectious diseases broke 
out in the shelters, which were already overrun with lice and infected with 
germs of disease. The prisoners did not keep themselves clean and were un- 
able to change either uniform or underclothing. At first there was not any 
sufficient quantity of disinfectant. Thus nearly all the prisoners suffered to 
a great extent from lice and ulcers, many also from intestinal catarrh. Fi- 
nally dysentery, which already in the time of the English had been rampant 
there, broke out again, at first in isolated cases and then it spread rapidly. 
This epidemic developed after the departure of the accused in such a manner 
that a large proportion of the prisoners had to be transferred into the interior 
to Stendal, where many more died from it. In the camp itself the number 
of deaths from dysentery is said to have been considerable, but not until after 
the departure of the accused. 

But no responsibility of any kind rests upon the accused for this wretched 
aggravation of the conditions. As has been stated above, he had perceived 
the danger in good time and had done everything to prevent it. That in 
this respect he attained but little was due to the circumstances which were 
beyond both him and also his immediate superiors. It was not possible 
at that time to take adequate care of the troops’ and prisoners’ camps close 
behind the battle zone. Nevertheless, in a short time the accused did an 
astonishing amount towards improving his camp and he laid the foundations, 
whereby in the course of the succeeding months (when a quieter period 
came along) this camp could be converted into a relatively well-equipped 
prisoners’ camp. Later, not only his superiors but also the medical inspec- 
tors repeatedly acknowledged this to beso. He has the reputation of having 
been an able, energetic and conscientious officer, who always carried through 
the tasks which were imposed upon him and who always maintained good 
order. His immediate superior, the commander of the battalion, Major 
v. Bomsdorf, confirms this in particular. It cannot be disputed that as 
camp commandant he displayed these characteristics and that in this ca- 
pacity he showed meritorious industry. In particular he cannot be re- 
proached with not having endeavored in good time to get the camp free from 
epidemics. Any such an attempt at that time would have been hopeless. 
The cases of sickness from dysentery were then still sporadic; there was no 
question of a real epidemic. It has been conclusively proved that during 
the whole period of his command at the camp there was only one case of 
death among the prisoners under him and that this took place shortly before 
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his departure and was not attributable to dysentery. The neighboring com- 
panyin the camp was in asimilar condition. It is true that intestinal catarrh 
was already very prevalent as well as lice, ulcers and a general loss of vigor. 
These troubles were, however, universal in the camps of that district, and it 
was on this account that steps could not reasonably be taken for providing 
fresh quarters, a step which at that time would have been scarcely possible 
on any large scale. 

So far, therefore, as the general conditions in the prisoners’ camp at 
I lavy-le-Martel are concerned, the accused must not only be acquitted of 
any blame, but it should be placed on record that the zeal with which he 
carried out his duties deserves high praise. On the other hand, the same 
cannot be said about the way in which he treated the prisoners individually 
or his methods of maintaining order. It was precisely owing to his zeal and 
his natural tendency for an impetuous and rigorous action (combined with 
a serious condition of nervous overstrain) that prompted him to commit a 
series of excesses, which constituted a breach not only of his official duties 
but also of the criminal law. These excesses cannot be justified by the cir- 
cumstances. His attitude towards the prisoners was hard and over-severe, 
sometimes even brutal, and in other cases it was at least contrary to regu- 
lations. He treated them not as subordinates, and it was as such that he 
ought to have regarded his prisoners, but he treated them more like convicts 
or inmates of penitentiaries. His methods were those of the convict prison 
or such like institutions, although even on this standard his conduct could 
not be tolerated. The court has heard of his ill-treating prisoners by hitting 
and kicking them. He allowed his staff to treat them in the same manner. 
Insults were hurled at the prisoners and there was other ill-treatment which 
was contrary to the regulations. He habitually struck them when he was 
on horseback, using a riding cane or a walking stick; several prisoners have 
stated that they were struck with a riding whip, but this must be a mistake 
as the accused did not possess one. 

In detail the following instances are held proved: 


I. Ill-treatment 


1. According to the evidence of the witness Lovegrove the accused when 
on horseback struck the prisoner Millsom across the shoulders with his riding 
cane. Roll-call was being taken and Millsom marched past slackly and had 
a pipe in his mouth. Millsom himself is no longer alive. 

2 and 3. In at least two cases the accused ordered prisoners to be bound to 
posts. In the first case, which he himself admits, this was done to a man 
whom he suspected of having been ringleader in an intended mutiny. The 
accused asserts that he made this man stand for about 10 minutes and or- 
dered all the others to march past him; this being intended as a warning to 
the others. It has not been possible to establish the details of this incident. 
The fact remains, however, that, as the witness Thornton has said, there 
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never was any question of a mutiny, but only an arrangement to make a 
joint complaint, in the first place to the accused himself, and if opportunity 
arose to his superiors. The accused had found this out by questioning the 
prisoners concerned through an interpreter. The court cannot accept 
that he seriously believed from what he heard that a mutiny was intended. 

The accused admits that there may have been a second case of tying a 
prisoner to a post, but he will not call it to mind more precisely. It remains 
doubtful whether this second occasion related to a man who had stolen 
some oats (witness Ray) or to one of the prisoners who evaded work (wit- 
ness non-commissioned officers, Biela, Rose, Ellis, Nelms and Sharp). It is 
possible that there were several such incidents as the several descriptions 
vary a good deal from each other. But only one case can, however, be held 
to be proved. Biela has given evidence that in this case, the accused ordered 
the prisoners to be tied up for three days, two hours each day, and that the 
accused himself showed Biela how it was to be done. Biela then modified 
the severity of the punishment, entirely on his own accord, and omitted 
the third day’s tying up altogether. 

It has not been established that in these cases the accused either ordered or 
allowed that these prisoners should be so tied up that they were compelled 
to gaze continuously in the sun. If anything of the kind actually took place, 
it may have been because the non-commissioned officers or soldiers who 
carried out the order acted on their own responsibility; there is no proof 
that the accused had any knowledge of it. However, even without this in- 
human method of carrying out the order, the tying up remains a very severe 
measure which cannot be justified in any way. This form of service 
punishment was done away with by an Imperial decree of 26th May, 1917, 
and certain remarks of the accused seem to show that this decree, which had 
been duly published and was much discussed, was not unknown to him. 
He probably ordered this tying up, not so much as a punishment but rather 
as a means of securing order generally and of putting a stop to insubordi- 
nation. Of this, however, so far as the court can see, there was no reason- 
able fear, and the employment of this severe measure cannot be considered 
otherwise than as a case of ill-treatment under the conditions then obtaining. 

4. On one occasion the accused struck, apparently only with his hand, 
the interpreter Sacof, because this man reported to him a complaint of an- 
other man who was asking for more bread. 

5. The accused while on horseback struck a prisoner who was suffering 
from a bad foot. At roll-call this prisoner had raised his leg to show it to 
the accused, but the accused hit him across his leg with his riding cane. The 
man cried out, fell down and had to be carried into barracks (witness 
Stiles). 

The witness Drewcock gave evidence as to further cases of ill-treatment. 
They happened in a tent-camp which was put up about the middle of April 
at the railway station and was intended for use by prisoners who were on 


690 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


their way elsewhere. The accused was not appointed commandant of this 
tent-camp, but the supervision of the prisoners’ maintenance there had been 
transferred to him. He undoubtedly had duties there and during this time 
he had authority over the prisoners in the camp. In carrying out these 
duties: 

6. He thrashed the prisoner Batey with his walking-stick. This man be- 
came ill while at work outside the camp and, although violently attacked 
by the sentries who did not believe in his inability to work, he refused to 
work any further. The sentries reported him to the accused on their return 
and Batey repeated that he was ill and emphatically asked fora doctor. The 
accused got furious over this, as he thought that Batey was a malingerer; he 
then belabored him in the manner already stated. 

7 and 8. In two cases at least the accused struck with his stick prisoners 
who were asking for improved conditions, particularly for more food. The 
accused excuses himself for doing this by stating that the prisoners in the 
tent-camp had frequently obtained double rations surreptitiously. This, 
however, cannot justify his violence against prisoners making requests to 
him. 

9. The accused once struck Drewcock at roll-call when he (the accused) 
was riding in amongst the prisoners, who did not at once give way to him. 
He struck him across his wounded knee with his riding cane so hard that an 
abscess developed and later had to be cut. The accused could not have 
foreseen this, for the wounds on Drewcock’s knee were not visible to him. 
But the blow must have been a heavy one. 

In general the accused has admitted that it was his practice to enforce dis- 
cipline, in cases of irregular behavior by means of light blows. He will not as 
a rule tax his memory about the details. He explains, however, it would 
have been impossible to attain rigid discipline if he had tolerated any lengthy 
explanations, especially as he and the prisoners could not understand each 
other’s language. There may be some truth in this and there were no doubt 
serious difficulties in commanding suchacamp. Butnevertheless the accused 
never had any right to get over these difficulties by means of endless acts of 
violence. 

Three further similar cases (namely those under 1, 2 and 5 of the indict- 
ment) come under the heading of treating prisoners contrary to the regula- 
tions; see under IV, 1 to3 later. The charge under 1, 4, of the indictment is 
not proved. The accused is alleged to have struck the witness Lawrence in 
his face with the handle of a riding whip. Lawrence alone gives evidence of 
this, but Lawrence has not impressed the court as a credible witness. He 
has shown strong animosity, he has exaggerated everything far beyond the 
accounts of the other witnesses and he has told of monstrous happenings. 
For example he asserts that he saw the accused dismount at the burial of a 
prisoner, get down into the open grave and snatch away from the dead man 
the rugin which he was shrouded. This is demonstrably untrue. While the 
accused was at the camp one burial only took place in the camp and this by 
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orders of the accused was conducted in an absolutely proper manner. The 
corpse was placed in a coffin and the accused had ordered a wreath to 
decorate it. 

II. Toleration of ill-treatment by Subordinates 


Here only one instance has been proved with certainty. A prisoner moved 
in the ranks while at evening roll-call. He was harshly rebuked by Sergeant- 
Major Schubert. The accused saw the incident and called out something to 
Schubert who thereupon knocked the prisoner down with his fist. The 
prisoner was then carried away (witness Stiles). It is to be assumed that 
the accused at least tolerated and approved of this brutal treatment, even 
if it was not done on his orders. 

On the other hand his guilt is not proved in connection with a second 
instance. Asentry guard was driving the prisoners out of the barracks to roll- 
call one morning and hit the witness Lovegrove on the hip with the butt-end 
of his rifle, perhaps because he did not come out sufficiently quickly. Love- 
grove certainly thinks that he saw the accused, who was standing close by, 
laugh at this. But he can easily have been mistaken, and in any case it is 
not clear whether this ill-treatment had not taken place before the accused 
either noticed it or could prevent it. Therefore no case of knowingly per- 
mitting this when he could have prevented it (section 143 Military Penal 
Code) can be established here. 


III. Insults 


The witnesses Peace and Sacof declare that the accused generally abused 
and threatened the prisoners a good deal and that he frequently spoke of 
them as “‘Englishmen” and “Schweinhunde”’ (pig-dogs). This however 
is too vague to be regarded as proof of any actual insulting of particular in- 
dividuals. But the witness Thornton reports two instances which are 
different. The accused said of a sick prisoner who was found to be in a 
dirty condition: “Away with the English ‘Dreckschwein’ (mire-pig)” 
(or words to that effect). These were serious personal insults and were 
wounding to national feeling and they are all the more serious because both 
the prisoners concerned were entirely blameless. For in the first instance 
the man had intestinal trouble and had been refused permission to leave the 
ranks at roll-call to go to the latrines and it was in consequence of this that 
he was in a filthy condition. The second instance concerned a prisoner 
who was seriously ill, half eaten by lice, and was to be washed by doctor’s 
orders. He died the very next morning. There was no reason to insult 
men in so unhappy a condition, least of all for such insults to come from an 
officer and a man of education. 


IV. Treatment of Subordinates contrary to Regulations 
1. According to the statement of the witness Lovegrove the accused once 
saw two recumbent sick men lying down; they were so weak that they could 
not stand up before him and were groaning pitifully. But the accused is 
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said to have got angry and impatient and to have kicked them. This is 
not construed as a case of ill-treatment, although it is thus alleged in the 
indictment. There is a possibility that the accused did not wish to hurt 
the men, whose sickness he apparently did not yet believe to be real, but 
that he only wished to secure that his order to get up was immediately obeyed. 
It is not clear that the kicking was particularly violent or painful. Clearly, 
however, in each instance this constituted a treatment of the sick contrary 
to regulations. These assaults are considered therefore to amount to one 
offence against Section 121 of the Military Penal Code. 

2. While Lovegrove himself was once marching past the accused, he did 
not turn his head sufficiently, so the accused pulled him out of the ranks by 
the ear and Lovegrove was then, according to his story, pushed to and fro. 
This also, despite the indictment, was only a case of treatment contrary to 
regulations, namely, merely an irregular attempt to put a prisoner right 
without any intention to ill-treat him. 

3. The same holds good about the accused riding on horseback into the 
prisoners. (I, 5, of the indictment.) The accused admits that he liked, as 
soon as he appeared at roll-call, to ride quickly up to the ranks. He thought 
this was a suitable way of ensuring proper respect for himself and of making 
the prisoners attentive. According to the evidence of almost all the English 
and also of some German witnesses, he frequently rode so far into the ranks, 
that the ranks were broken. The prisoners scattered on all sides and many, 
who could not get out of the way quickly enough, were thrown down by the 
horse. Such excesses when riding up to a body of men is altogether contrary 
to regulations and is to be condemned. This is also the opinion of the 
military expert, General v. Fransecki. In the present case this has not 
been construed as ill-treatment, solely because no actual riding down or 
breaking up the ranks was intended and because as a matter of fact nobody 
was injured. The accused was prompted purely by excessive keenness. 
The several instances constitute one continuous action. 

4. Finally, the accused, likewise acting continuously, often forced work 
on sick prisoners. When he could not muster the full complement of workers 
demanded or when supplementary demands arrived, he forcibly sent 
everyone out, even those entered as sick or who were obviously incapable 
of work; he tolerated no opposition. This is stated by numerous prisoners 
(Sacof, Goldberg, Tingle (medical orderly), Lovegrove, Peace, Abrahams, 
Nelms and Brett in complete agreement), and the German witness Benker 
confirms it. The accused cannot answer this by pleading that he considered 
many of these alleged sick to be malingerers or that his strict orders obliged 
him to send out the numbers of workers that were demanded. For the first 
excuse contradicts the evidence of the witnesses, who declare that there could 
have been no doubt about the sickness of many of the men in question. 
With regard to the second excuse the military advisers v. Kuhl and v. 
Fransecki declare that there was certainly a great and urgent need of 
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workers and that the necessity for a scrupulous supplying of the demands 
for them had been enjoined upon the commandants of the camp. But they 
had been expressly told to avoid including weak or sick prisoners, because 
the maintenance of the prisoners in a healthy condition was just as much 
to the interest of the administration of the army as it was in that of humanity. 
These considerations the accused in his excessive zeal constantly ignored and 
that is an offence which it is not easy to estimate, especially when the wretch- 
ed health conditions in this camp are considered. 

The case mentioned in IV, 1, 6, of the indictment must be excluded here. 
The witness Ray was made to chop wood for an hour, because, owing, it 
is said, to weakness, he did not salute. It was not certain that Ray was 
really too weak for this kind of penal work or that he was ordered to do it 
by the accused. Ray, who had received the order from Sergeant-Major 
Schubert, only supposes this, but the sergeant-major may have been acting 
independently. 

Further, it is also not proved that the accused refused medical assistance 
to sick prisoners (IV, 3, of the indictment). His plea that he sent the men, 
who reported sick, to the medical authorities has remained unanswered. 

The charges made in IV, 2, 4, and 5 have been satisfactorily explained. 
If prisoners washed their faces in dirty water, this was not because the ac- 
cused directed them to do so, but because they did not trouble to change the 
water in the trough at the proper time and it was at all times possible to 
change this water. As regards the dying man who was covered with vermin, 
water was poured over him and he died the following day; but this treat- 
ment was given under medical orders and in a considerate way, though it is 
true that he was insulted by the accused while being washed. (See above 
underIII.) The treatment itself did him no harm (witness Terlinson). The 
accused took some small photographs of the camp, especially of the latrine 
when the prisoners were using it, to commemorate his service as comman- 
dant. He did this with a feeling of pride in the improvements effected by 
him. He might well have done this in a less objectionable manner. 
But in taking the photographs he had no intention of insulting the prisoners. 
If several prisoners thought that in doing this the accused was mocking 
them, this was due to their preconceived idea that the accused was animated 
by feelings of spiteful malignity towards them. This preconceived idea 
about the accused has shown itself on other occasions (looking into the mor- 
tuary; behavior when complaints were being made, &c.). But the court 
has found no definite facts to prove any such feelings on the part of the 
accused. Accordingly on all these points (as well as those under 1, 4, and 
II, 1, of the indictment) the accused is acquitted. The charge in IV, 6 
(the tying up of the man who stole oats) has been decided as a case of ill- 
usage (see above I, 2/3). 

So far as the accused is guilty his offences have throughout been com- 
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mitted in his capacity of superior towards his subordinates and while he was 
carrying out his duties. He served continuously in the camp. 

Thus it has been definitely established: 

That the accused was at the prisoners’ camp at Flavy-le-Martel from the 
beginning of April until 5th May, 1918, and that the following separate 
incidents took place :— 

I. In nine instances he deliberately kicked or struck English prisoners of 
war, his subordinates, or otherwise physically ill-treated them or caused in- 
jury to their health. 

II. In one instance, as commanding officer of a military detachment, he 
allowed one of his subordinates, a non-commissioned officer, deliberately to 
strike an English prisoner of war with his fist. The accused thereby with 
knowledge permitted the committing of a criminal act, which he could have 
prevented, and which he was officially bound to prevent. 

III. In two instances he insulted English prisoners of war, his subor- 
dinates, by using words of abuse. 

IV. In four instances he is guilty of treating English prisoners of war, 
his subordinates, contrary to the regulations and as in the cases I to IV, 
he did this whilst carrying out his duties. 

He is thus liable to punishment for crimes and offences according to 
Section 122, paras. 1, 143, 121; paras. 1, 55 @, 53,7, of the Military Penal Code; 
Section 74 of the Imperial Penal Code (cf. the Imperial Law of 18th De- 
cember 1919 and 24th March 1920, which deals with the prosecution of 
war crimes and offences). 

In deciding the extent of his punishment the following factors have had to 
be taken into consideration: 

The accused is in no wise guilty to the extent which might appear from the 
results of the preliminary proceedings. The trial before this court has 
vindicated him on many points; in others it has proved that his offences 
were not so serious as had been expected. As has already been stated, he 
has been an able officer, who faithfully tried to do his duty; who always 
strove to win the appreciation of his superiors, and who had hitherto secured 
such appreciation in full measure throughout his long years of war service. 
Then, however, he was suddenly confronted with an unusually difficult 
situation. He was obliged to take over the, to him, novel position of 
commandant of prisoners of war, and this in one of the most disturbed battle 
areas, close up against the front, in a devastated and unhealthy neighborhood 
and at a time of most severe scarcity of all necessaries of life. The accused 
had, so to speak, to create out of nothing, a camp to house the unending 
stream of prisoners. All these burdens were placed upon him at a time 
when he was already almost breaking down as a result of war strain and an 
old heart complaint, and was afflicted with serious nerve trouble (witness 
Kesseler, doctor of medicine). In spite of all this, he showed himself, gen- 
erally speaking, equal to his task and carried out the administration of the 
camp as such as well as possible. 
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But in his personal treatment of the prisoners (and for this his tempera- 
ment was less suited), he erred seriously. Instead of earning the prisoners’ 
confidence, he got a reputation among them for being a tyrant and a nigger- 
driver. But here, too, his excesses were only due to that military enthusiasm 
which worked him up to an exaggerated conception of military necessity 
and discipline. He made insufficient allowance for the special conditions 
in which prisoners in war-time find themselves. He showed himself severe 
and lacking in consideration but not deliberately cruel. His acts originated, 
not in any pleasure in persecution, or even in any want of feeling for the 
sufferings of the prisoners; but in a conscious disregard of the general laws 
of humanity. Had this not been so, he would not have generally troubled 
so much about the well-being of the prisoners, and his acts of illtreatment 
would have caused more serious injury to those concerned than has been 
proved to have occurred. Not a single case has had really serious conse- 
quences. 

It must be emphasized that the accused has not acted dishonorably, that 
is to say, his honor both as a citizen and as an officer remains untarnished. 
None the less the choice given by law (Sections 121, 122, 55 of the Military 
Penal Code) between imprisonment and detention in a fortress, cannot be 
decided in favor of the latter. There has been an accumulation of offences, 
which show an almost habitually harsh and contemptuous and even a frank- 
ly brutal treatment of prisoners entrusted to his care. His conduct has some 
times been unworthy of a human being: these factors the court considers 
decisive. When he mixed with the prisoners there was seldom anything 
but angry words, attempts to ride them down, blows and efforts to push 
them out of his way: he never listened patiently to their grievances and com- 
plaints: he had no eyes for their obvious sufferings: he cared little for the 
individual, if only he could secure order among the prisoners collectively. 
It is impossible to consider his conduct as a number of separate instances 
of rash actions which he regretted: it appears rather as a deliberate practice 
of domineering disregard for other men’s feelings. It is no justification 
that his methods were intended to secure discipline. It is also no excuse 
that the conditions had been brutalized by war. The only possible excuse 
for him was that he was over-excited: that he feared disorder, and that he 
did not know how to handle men. But even so, it must be recalled that he 
had under him prisoners who were peculiarly unfortunate, sick and suffering 
men who deserved protection. When these prisoners offended against the 
regulations, the cause for the most part lay in their miserable condition. 
Such men in such conditions were not likely to be really refractory. The 
accused should have avoided being unduly severe; and above all he ought 
not to have indulged in such reprehensible means of punishment as blows, 
kicks, tying-up and such like. Such conduct dishonors our army, and is 
singularly unfitting in a man of his education and military as well as civil- 
ian position. 
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Therefore it seems to the court that detention in a fortress is too light a 
sentence to follow such an accumulation of offences. 

The most grievous mistake of the accused, having regard to the lamen- 
table health conditions in the camp, is considered to be his compelling of 
sick men to work (under IV, 4). For this there must be a sentence of 2 
months’ imprisonment. For the other offences there will be: 

IV, 3 each 45 days’ imprisonment. 

Under I, 1, 4, 7 and 8 each one weeks’ arrest: Under I, 9, two weeks’ 
arrest, these cases being considered as less grievous: 

Under III, 1 and 2, and under IV, 2, each one week’s arrest: and 

Under IV, 1, two weeks’ arrest. 

Out of these separate sentences there will be a total sentence of 6 months’ 
imprisonment in accordance with Section 74 of the Penal Code and Section 
54 of the Military Penal Code. In respect of the other charges the accused 
is acquitted. 

The costs are regulated in accordance with Sections 497, 498, para. 1, in 
conjunction with Section 4 of the Imperial Law for the Prosecution of War 


Crimes and Offences of 24th March 1920. 

(Signed) 
SABARTH, 
Dr. Pavt, 
Backs, 
ScHULTzZ, 
KLEINE, 
HAGEMANN. 


The present copy agrees with the original document. 
The Clerk of the Court of the 2nd 


Criminal Senate of the Imperial 
Court of Justice. 


(Seal of the Court.) BoRCHARD. 


JUDGMENT IN THE CASE OF ROBERT NEUMANN 
Rendered June 2, 1921 
IN THE NAME OF THE EMPIRE 


In the criminal charge against Robert Neumann, workman, of Giistow, Ram- 
dow District, at present under detention pending inquiry, born 11th Feb- 
ruary 1891 in Dombrowken, Culm District, charged with crimes against 
§§1, 53, 54, 55, 122, 121, of the Military Penal Code and §74 of the Imperial 
Penal Code. 

The Second Criminal Senate of the Imperial Court of Justice, at a 
Sitting held in public on 2nd June 1921 at which there took part as 


Judges— 
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The President of the Senate, Dr. Schmidt, and the Imperial Jus- 
tices Dr. Sabarth, Dr. Paul, Backs, Dr. Kleine, Hagemann, Dr. 
Vogt, 

as Officials of the Public Prosecutor’s Department 

The Oberreichsanwalt, Dr. Ebermeyer, as Clerk of the Court 
Risch, official, 

after oral evidence: 

The accused is sentenced to six months imprisonment on account of twelve 
cases of ill-treating subordinates and insulting a subordinate. 

On other charges he is acquitted. 

The period of detention pending the inquiry is to be included in the sen- 
tence passed. 

The costs of the proceedings are imposed upon the accused as regards 
those charges on which he has been found guilty and upon the Imperial 
Treasury as regards the charges on which he has been acquitted. The 
Imperial Treasury is also to bear in the first mentioned cases all expenses, 
including the necessary expenses of the accused. 


By Right 


REASONS 


I. The accused is a trained soldier. He fought during the war on the 
Eastern front, was wounded in the year 1915 near Warsaw and, after his 
discharge from hospital, he was reported fit for garrison duty and was de- 
tailed to a Landsturm battalion at Altdamm. He was sent from there on 
26th March, 1917, to guard prisoners of war at the prisoners’ camp at the 
chemical factory, Pommerensdorf. 150-200 prisoners of war were housed 
there and among these were about 50-60 Englishmen who were employed 
in the factory, particularly in filling, weighing and loading sacks of phosphate. 
The non-commissioned officer Trienke was in command of the detachment. 

The accused is charged with having physically ill-treated English prisoners 
of war during the period 26th March to 24th December, 1917, and in one 
instance of having also insulted them by calling them ‘‘Schweinhunde”’ 
(‘Pig Dogs’’). Those English prisoners were his subordinates and his acts 
were committed in the execution of his duties in guarding them. The 
accused denies the charges. He says that here and there he may have 
hit one of the prisoners with the butt of his rifle in order to make him work. 
In this he considers himself to have been justified as the English prisoners 
were often refractory, in marked contrast with the Serbs and Russians. To 
some extent this conduct of his was on direct orders from his superiors. 
This was especially the case on 2nd April, 1917, when the prisoners, about 
24 men, allotted for the night shift, deliberately refused to go to work. In 
order to compel obedience, the non-commissioned officer Trienke, acting 
on the instructions, as he assumed, of the camp commandant in Altdamm, 
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ordered the sentries to fall in and attack. This order was carried out, and 
the accused admits that while this was being done he struck one of the pris- 
oners (Florence) with his fist. Beyond that he says that he ill-treated no- 
body. He claims to have acted strictly according to regulations. He 
absolutely refused to tolerate breaches of discipline. He has not been able 
to recollect details. 

In this trial a great deal of evidence has been heard. Twenty-five Eng- 
lish witnesses, all former prisoners at the Pommerensdorf camp, have been 
examined orally before this court; four others were examined at Bow Street 
Police Court in London. In addition the court has heard 14 German wit- 
nesses who knew the facts from personal experience, some as former sentries 
and others as officials at the chemical factory. On this evidence the court 
has come to the following conclusions: 

The complaints of the English prisoners that they were inhumanly and 
brutally ill-treated at the Pommerensdorf working camp are unfounded or 
at least exaggerated so far as they are directed against the accused. Many 
witnesses have asserted that the accused took special pleasure in constantly 
hurting them. This accusation particularly has no foundation. There 
can be no question of this in view of the evidence. Neumann was a con- 
scientious soldier, determined to do his duty within the limits of his orders. 
He sometimes went too far in this enthusiasm to do his duty, but any tend- 
ency to be brutal was far from his nature. The witness, Erdmann, who 
from 1915 was an inspector in the Pommerensdorf factory, emphatically 
states that Neumann never did anything to a prisoner who did his work 
properly. The other German witnesses, who had the opportunity of seeing 
the accused at work in Pommerensdorf, unanimously agree with this opinion. 
To some extent the English evidence supports this view because the witness 
Benson in his examination in London frankly admitted that he never saw 
anybody struck without cause. As arule the prisoner had given some cause. 

On the other hand, it is clear that the accused exceeded his duty in a num- 
ber of cases. He allowed his irritation to lead him into acts of violence 
against prisoners, which the circumstances did not justify. He has been in- 
dicted in all on account of 17 separate instances of physical ill-treatment, 
(comprised in the first indictment, charges I-X and in the second indict- 
ment, charges 1-3). There is one charge of insulting a prisoner. Of these, 
excluding the insulting, 12 cases have been proved to the satisfaction of the 
court. The evidence of the English witnesses for the prosecution has been 
generally accepted, as the court has seen no reason to disbelieve their state- 
ments. This decision of the court has not been affected by the findings of 
an earlier enquiry before General von der Goltz which was held at the request 
of the accused. This enquiry investigated the conditions of the camp at 
Pommerensdorf and is said to have found that there was no cause for any 
proceedings to be taken against Neumann. 

A further 13th case of ill-treating prisoners has been separately proved. 
This concerns the prisoner Florence (II of the first indictment). This case 
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aroused the most indignation among the English prisoners at the time and 
its elucidation has taken up most time in this trial. But on this charge the 
accused must be acquitted on legal grounds. It relates to the events of 
2nd April, 1917. The account of this given by the accused has been con- 
firmed in its essential points by the evidence. 

On Ist April, 1917, a fresh troop of English prisoners arrived at the work- 
ing camp at Pommerensdorf. The work seemed to them to be too hard. 
They therefore decided jointly to refuse to do it. On the afternoon of 2nd 
April they carried out this decision and openly refused to work. 

The prisoners, assembled for the night shift, announced to the non-com- 
missioned officer Trienke through their interpreter that they would not work. 
Trienke tried in vain to get them to give in. All friendly persuasion was 
futile. He gave the commands “ Right about turn,” “Left about turn” 
without any result. Then he gave his sentries the order to set about the 
prisoners. The sentries went for the prisoners with the butts of their rifles 
and the prisoners dispersed in all directions. Prisoners were wounded. 
It has been established that Neumann took part in this attack on the pris- 
oners. He fell upon the Scotchman, Florence, and belabored him with his 
fists and feet. He does not appear to have used a rifle at that time. 

The accused cannot, however, be held responsible for these events. He 
was covered by the order of his superior which he was bound to obey. 
According to §47 of the Military Penal Code a subordinate can only be 
criminally responsible under such circumstances, when he knows that his 
orders involve an act which is a civil or military crime. This was not the 
case here. Before the non-commissioned officer Trienke gave this order he 
made telephone enquiries of the commandant of the camp at Altdamm. 
Therefore he himself clearly acted only upon the order of a superior. As 
matters stood there could be no doubt of the legality of the order. Unless 
there is to be irreparable damage to military discipline, even in a body of 
prisoners, disorderly tendencies have to be nipped in the bud relentlessly 
and they have to be stamped out by all the means at the disposal of the 
commanding officer and if necessary even by the use of arms. It is of 
course understood that the use of force in any particular case must not be 
greater than is necessary to compel obedience. It has not been established 
that there was any excessive use of force here. The accused has been 
charged with having continued to belabor Florence when he was lying on 
the ground and after the resistance of the prisoners generally had already 
been overcome. For this, however, no adequate proof has been forthcoming. 

II. The justification provided in §47 of the Military Penal Code is not 
available for the accused as regards the other cases of ill-treating prisoners 
which have been proved against him. This is so as regards:— 


1. The Case of Kirkbride 


In this case also the accused claims that he was obliged to interfere solely 
owing to Kirkbride’s obstinate refusal to work. That may be so. For 
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various witnesses have shown that it is probable that the case mentioned in 
I of the indictment is the same as that to which the evidence of Inspector 
Erdmann relates. That evidence was to the effect that Kirkbride, who 
with three other prisoners in Erdmann’s gang had to wheel a barrow, was 
obviously idling and that he used expressions which showed that he had not 
the least desire to work for Germany (“For Germans nix arbeiten’’). There 
was nothing else for the inspector to do but to call the accused to his assist- 
ance. Neumann was the only sentry in the camp, who, apart from Trienke, 
appears to have known how to bring stubborn workers to heel. Neumann 
spoke seriously to the Englishman but without result. Finally he took up 
the butt of his rifle and gave him several blows on the back and shoulders. 
The accused asserts that he only placed the butt against the prisoner’s 
seat and that he then pushed him forward three or four paces. This account 
has been confirmed by Erdmann. On this point, however, the unanimous 
evidence of the English witnesses deserves greater credence. Their accounts 
differ only in one respect. Kirkbride says that he received such a fearful 
blow over the head with the butt that he was quite dizzy for a time, but the 
other witnesses tell only of blows with the butt across Kirkbride’s shoul- 
ders and back. 

The defence maintains that the circumstances justified the accused using 
his rifle against an insubordinate prisoner. But the existing service regu- 
lations only allow a sentry in a case of this kind to use his rifle when there 
is persistent disobedience to orders, which cannot be overcome in any other 
way. This was certainly not this case here. There were other ways of 
breaking the resistance of a single man and of forcing him to obey. It 
would have been an easy matter to arrest him. The court is convinced 
that the accused knew that this was possible. 

If the use of the butt of the rifle was unjustifiable in Kirkbride’s case, it 
was far more so in the following cases (2-9) in which the prisoners were 
not particularly refractory, but were struck by him simply because he 
thought they were not working properly or with sufficient diligence. 


2. The Case of Smart 


This witness is reliable and has stated on oath that on 2nd April, 1917, 
immediately after his arrival in camp, and when he had only just com- 
menced work, Neumann knocked him down with his rifle and then be- 
labored with the butt for no other reason than because he did not stack 
properly the sacks of phosphate manure, which he had to take from the fac- 
tory to the mill. 

3. The Prisoner Menzies 


The accused pushed him so violently that he fell over a wheelbarrow. 
The barrow was overturned on him. The reason for the accused doing this 
was that Menzies was not going fast enough. 
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4. The Prisoner Bray 


Neumann spoke to him in German while he was working. As Bray did 
not understand he gave him a fearful blow on his left cheek with his fist. 


5. Ernest Kelly 


This prisoner was one day chatting with another prisoner outside the 
barracks. This annoyed the accused. He therefore hit him on the back 
with the butt of his rifle. The witness states that he had felt pain from the 
effects of the blow for a long time afterwards. 


6. The Same Kelly 


On another occasion this prisoner was struck across the arm by the accused 
Neumann with the butt of his rifle, because, as he says, he was resting for 
a couple of minutes during work. 


7. The Case of Clark 


Clark was seen by the accused while he was talking with Florence, a 
fellow prisoner. Neumann reprimanded him and also hit him across the 
back with the butt of his rifle. 


8. Ezra Sommersgill 


This prisoner about August, 1917, requested to be sent to the doctor 
because he had influenza. The accused declined to do so and in order to 
make him begin work, hit Sommersgill’s back and elbow with his butt. The 
witness was obliged to get medical treatment and was excused work for 
three days. 

9. Thomas Smith 


One day in May, 1917, this prisoner was busy loading railway wagons in 
the factory yard. Neumann shouted “Vorwaerts” (get on) to him in 
order to make him work quicker. At the same time Neumann hit him with 
the butt across the back; Smith fell to his knees. 

III. Three further cases of ill-treatment (10, 11, 12) are different from 
the others because they were not caused by any disinclination to work or 
by any slack work on the part of the prisoners. 


10. The Scotchman—Florence 


This prisoner had appealed to the Commander-in-Chief at Stettin on 
account of the bad treatment which he had suffered (see above under I to- 
wards the end). Thereupon a senior German officer visited the camp and 
ordered an enquiry. Neumann (whom the English witnesses have often 
called non-commissioned officer Trienke’s right-hand man) was angry at 
this and gave the man who had complained a thorough thrashing. 
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11. J. Pennington 


This man had a quarrel with a fellow prisoner, a Canadian, at the spot 
where they were working. During the struggle a blow from his fist had 
cut his opponent’s lip. The working party had nothing to do with the 
accused. But he came up, made enquiries about the offender and when 
one of the civilian workmen present told him who the offender was, the 
accused gave him a severe blow with the butt of his rifle, knocking him 
down. Pennington immediately got up again, but was promptly knocked 
down again by a second blow from the accused’s butt. 

The pretext of the accused, that it was his duty to put an end to the brawl 
and to separate the fighters, must be considered disproved. The English 
witnesses unanimously state that the fight between Pennington and the 
Canadian had already come to an end and that the working party was al- 
ready drawn up for the mid-day meal when the accused first appeared upon 


the scene. 
12. Relates also to Clark 


Clark, in November, 1917, together with Hayes and Bailey, had escaped 
from the prisoners’ camp at Pommerensdorf. They were soon captured 
and were first taken to Altdamm. From there the accused Neumann was 
ordered to fetch them back to Pommerensdorf. The three prisoners agree 
in their evidence that the accused belabored them with his butt when taking 
them in charge at the Altdamm Camp. All three say that they felt pains 
for weeks after. 

IV. In the above twelve cases the accused is guilty of an offence (though 
his acts were separate) against sub-section 122 of the Military Penal Code. 
He kicked, struck or otherwise physically ill-treated prisoners, who were 
under his charge and were his subordinates. He did this deliberately, for 
he intended that his blows should hurt the prisoners. In doing this he had 
absolutely no justification. In isolated cases the accused may have only 
intended to keep the prisoners to their work. But there can be no question 
of his being entitled to secure proper results by these improper means. 
In all these cases the accused committed these acts of ill-treatment in the 
performance of his duties, and by making improper use of his weapons. His 
offences have, therefore, been aggravated and come under sub-section 55 
of Military Penal Code No. 2. The two cases of ill-treatment charged 
in VII of the first indictment have not been proved. The evidence of the 
Englishman Bray relates to these charges. Bray says that he certainly 
saw two occasions when the accused thrust at English prisoners with the 
butt of his rifle. He is unable to state, however, either the names of the 
prisoners who were hurt or the apparent reason why the accused struck 
them. It is thus possible that the cases, which he witnessed, are included 
in those which have already been decided. Upon this separate charge, 
therefore, the accused is acquitted. In charge IX of the main indictment 
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there is another case of ill-treating Kelly. It is not improbable that the 
two blows with the butt across the arm of which Kelly speaks, were given 
on one and the same occasion; if so they would constitute a single military 
offence (sub-section 73 of the Penal Code). There remains the 17th instance 
of physical ill-treatment (charged in the second indictment under No. 3). 
This has to be considered separately. It concerns the soldier Robert Swail. 
The charge under this head is based exclusively upon the evidence of the 
witness Medlow, who gave his evidence in London. Upon closer examina- 
tion, however, it appears that a mistake has been made. Medlow speaks 
only of the Englishman Robert Smart being ill-treated. He must have 
had in mind the offence charged in 2. The name Robert “Swail” does 
not appear in the proofs of the English witnesses. 

13. Finally the accused is guilty of insulting behavior towards a prisoner, 
one of his subordinates. On one occasion, as reported by the witness Kelly, 
the accused called him a “Schweinhund” (‘Pig Dog’’). This is consid- 
ered proved in spite of the accused’s denial. The accused says in refer- 
ence to this charge that one day three English prisoners, who had gone 
into the town, returned to camp drunk and that all he said was that the 
three prisoners were as drunk ‘‘as swine.”” There must be a further punish- 
ment of the accused on this account, for this was a breach of sub-section 121 
of the Military Penal Code. 

V. In deciding the sentence the court has taken into consideration the 
following factors: The accused acted from no dishonorable motives in his 
dealings with the prisoners who were placed under him. He was actuated 
solely by a desire to do his duty. The reproach of being a “‘ Nigger Driver,” 
(by which term was meant a superior who deliberately tormented his men 
without any other purpose than to give them pain), was in no wise justified. 
The trial has not revealed any tendencies to cruelty or any brutal disposi- 
tion. If he made himself hated by the prisoners, who have given evidence 
against him, this can partly be explained by the fact that, loyal to his instruc- 
tions, he always maintained severe discipline in the camp, and never shared 
in the technically irregular intimacies between the prisoners and the other 
sentries, which appear to have taken place in Pommerensdorf at that time. 
He was, as several German witnesses have explained, “‘a true soldier.”’ 
His excesses (making use of the butt of his rifle even for trifling faults on 
the part of the prisoners) certainly cannot be excused in this way. None 
the less his offences must be regarded as comparatively light, especially 
when they were committed against prisoners, who were refractory and 
were not willing to work. The English witnesses assert, it is true, that 
they did all they could to perform the heavy work that was allotted to 
them. But this does not exclude the probability that the accused believed 
that he had to deal with insubordinate men, especially as on more than one 
occasion, there were open manifestations of insubordination on their part. 
The court has, therefore, regarded the offences under 1-9 as less serious in 
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the sense of sub-section 122, para. 1, of the Military Penal Code. On the 
other hand, the offences under 10, 11, and 12 are more serious. In these the 
accused punished the prisoners, from a sense of his own superiority and not 
because of any inadequate or alleged inadequate work. On account of the 
three last offences against sub-sections 122, 55, of the Military Penal Code, 
No. 2, separate punishments of two months’ imprisonment each have been 
allotted. For each of the less serious cases of physical ill-treatment (under 
Nos. 1-9) the court considers a sentence of three weeks’ intermediate arrest 
adequate. For the case of insulting under 13 (sub-section 121 of the 
Military Penal Code) the Court gives three days’ intermediate arrest. 

An inclusive sentence of six months’ imprisonment is constituted out of 
these separate sentences in accordance with sub-section 74 of the Penal 
Code. The period of detention (which the accused has undergone) pending 
the trial (from 30th January to 2nd June, 1921) is to be reckoned as part of 
the sentence in accordance with sub-section 60 of the Penal Code. 

The decision as to costs is based on sub-sections 497, 498, of the Criminal 
Procedure Regulations (St. P.O.) in conjunction with sub-section 4 of 
the Imperial Law for the prosecution of war crimes and offences of 24th 
March, 1920. 


(Signed) ScHMIDT, 
SABARTH, 
Dr. 
BACKS, 
KLEINE, 
HAGEMANN, 
Dr. Voart. 
The present copy agrees with the original document. 
(Signed) The Clerk of the Court of the Second 
Criminal Senate of the Imperial Court of 
Justice. 


(Seal of the Court). 
BORCHARD. 


JUDGMENT IN CASE OF COMMANDER KARL NEUMANN 
HOSPITAL SHIP ‘‘DOVER CASTLE”’ 
Rendered June 4, 1921 


IN THE NAME OF THE EMPIRE 


In the criminal charge against Karl Neumann, Merchant, Commander 

(retired) of Breslau, born on 22nd December, 1887, in Kallowitz. 
The Second Criminal Senate of the Imperial Court of Justice at a Sit- 
ting held in public on 4th June, 1921, at which there took part as 


Judges, 
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The President of the Senate, Dr. Schmidt, and the Imperial 
Justices Dr. Sabarth, Backs, Dr. Schultz, Dr. Kleine, Hagemann, 
Dr. Vogt, 

as Official of the Public Prosecutor’s Department, 
The Oberreichsanwalt, Dr. Ebermeyer, 

as Clerk of the Court, 
Risch, Official, 

after oral evidence: 

The accused is acquitted. 

The Imperial Treasury is to bear the costs of the Proceedings, including 

the necessary expenses incurred by the accused. 


By Right 


REASONS 


During the war the accused, as First Lieutenant in the Navy, was Com- 
mander of the Submarine U.C. 67. In the list communicated by the Allied 
Powers to the Government by virtue of Art. 228, par. 2, of the Treaty of 
Peace he was charged with having, on 26th May, 1917, torpedoed the English 
hospital ship Dover Castle without warning and with having sunk her with 
exceptional brutality (d’avoir torpillésans avertissement et coulé dans des 
circumstances d’une extraordinaire brutalité le navire hépital anglais ‘ Dover 
Castle’). 

The Attorney General has entered no indictment on this charge, but, in 
accordance with the law of 12th May, 1921, he has asked for an enquiry to 
decide the point whether the accused in the Tyrrhenian Sea, on 26th May, 
1917, intentionally killed six men and whether these men were killed after 
full consideration (offence against §211 of the State Code (“StG B” 1). 
The result of these proceedings is as follows :— 

On 26th May, 1917, the accused was in the Tyrrhenian Sea in command 
of the Submarine U.C. 67. 

During the day he sighted two steamers, escorted by two destroyers. 
The weather was clear and sunny. The accused was therefore soon able to 
see that the two steamers carried the distinctive outward signs laid down 
for military hospital ships by the 10th Hague Convention, in accordance 
with the principles of the Geneva Convention on naval warfare of 18th 
October, 1907. He then approached nearer to the convoy, which was pur- 
suing a zig-zag course, and about 6.0 p.m. he fired a torpedo at the steamer 
nearest to him. The steamer was hit; it remained stationary, but did not 
sink. One of the destroyers, which were accompanying it, came alongside 
its starboard side and took off its crew, as well as all the sick and wounded 
on board. Only after this had taken place, about 14 hours after the first 
torpedo, did the accused sink the vessel by firing a second torpedo. He then 
rose to the surface and found out from the markings on the unmanned 
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life-boats which were drifting about that the sunken steamer was the 
Dover Castle. 

According to the statement of the English Government, the Dover Castle 
had been serving for several years as a hospital ship and as such had regularly 
travelled from England to Malta and Salonica and from there back home. 
When torpedoed she had sick and wounded on board and was on her way to 
take them from Malta to Gibralta. When the vessel was sunk not one of 
these perished. The first torpedo that was fired, however, caused the death 
of six members of the crew. 

The accused frankly admits sinking the Dover Castle. He pleads that in 
so doing he merely carried out an order of the German Admiralty, his su- 
perior authority. With respect to this order the circumstances are as 
follows:— 

During the first years of the war the German Admiralty respected the 
military hospital ships of their opponents in accordance with the regula- 
tions of the 10th Hague Convention referred to above. Later, however, 
they came to believe that enemy governments were utilizing their hospital 
ships not only to aid wounded, sick and shipwrecked people, but also for 
military purposes and that they were thereby violating this convention. 
In two memoranda, dated 29th January and 29th March, 1917, respectively, 
the German Government explained its attitude more clearly and gave proof 
in support of its assertions. It stated that it would not entirely repudiate 
the convention, but was compelled to restrict the navigation of enemy 
hospital ships. Accordingly it was announced in the second memorandum 
that henceforth, as regards the Mediterranean, only such hospital ships 
would be protected, which fulfilled certain conditions. The hospital ships 
had to be reported at least six weeks previously and were to keep to a given 
course on leaving Greece. After a reasonable period of grace, it was 
announced, all other enemy hospital ships in the Mediterranean would be 
regarded as vessels of war and forthwith attacked. 

The second memorandum reached the enemy governments in the early 
part of April, 1917. 

It corresponds with the order of the Admiralty issued on 29th March, 
1917, to the German Flotilla in the Mediterranean. 

As from 8 April hospital ships generally are no longer to be permitted 
in the blockaded area of the Mediterranean, including the route to Greece. 
Only a few special hospital ships, which have been notified by name at 
least six weeks previously, may use the channel up to the Port of Kala- 
mata. Advise submarines that as from 8 April every hospital ship on 
the routes named is to be attacked forthwith, excepting such only as 
have been expressly notified from here, in which cases speed, times of 
arrival and departure will be exactly stated. 


This order was communicated to the accused before his departure from 
Cattaro. Previously the two memoranda had been also brought to his 
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knowledge. Exceptions in the case of hospital ships had not been arranged, 
as the enemy governments made no use of the opportunities to notify their 
hospital ships given in the memorandum of 29th March, 1917. 

In the circumstances the acquittal of the accused has been requested. 

It is a military principle that the subordinate is bound to obey the orders 
of his superiors. This duty of obedience is of considerable importance from 
the point of view of the criminal law. Its consequence is that, when the ex- 
ecution of a service order involves an offence against the criminal law, the 
superior giving the order is alone responsible. 

This is in accordance with the terms of the German law, §47, para. 1 of 
the Military Penal Code. It also accords with the legal principles of all 
other civilized states (see, for example, as regards England, the Manual of 
Military Law (1914), chapter XIV, Art. 443 quoted in Verdross’ Die vél- 
kerrechtswidrige Kriegshandlung und der Strafauspruch der Staaten. “Breaches 
of International Law in the Conduct of War and National claims for pun- 
ishment,”’ page 95.) 

The Admiralty Staff was the highest service authority over the accused. 
He was in duty bound to obey their orders in service matters. So far as 
he did that, he was free from criminal responsibility. Therefore he cannot 
be held responsible for sinking the hospital ship Dover Castle according to 
orders. 

Under §47 of the Military Penal Code quoted above, there are two ex- 
ceptional cases in which the question of the punishment of a subordinate 
who has acted in conformity with his orders can arise. He can in the first 
place be held responsible, if he has gone beyond the orders given him. In 
the present case the accused has not gone beyond his orders. It was im- 
possible to give a warning to the Dover Castle before the torpedo was fired, 
because she was escorted by two warships. The accused is not charged with 
any peculiar brutality in sinking the ship. On the contrary he made it pos- 
sible to save all the sick and wounded on board the Dover Castle by allowing 
about 14 hours to elapse between the firing of the first and second torpedoes. 

According to §47 of the Military Penal Code No. 2, a subordinate who 
acts in conformity with orders is also liable to punishment as an accomplice, 
when he knows that his superiors have ordered him to do acts which involve 
a civil or military crime or misdemeanor. There has been no case of this 
here. The memoranda of the German Government about the misuse of 
enemy hospital ships were known to the accused. The facts set out in them 
he held to be conclusive, especially as he had received, as he has explained, 
similar reports from his comrades. He was therefore of the opinion that 
the measures taken by the German Admiralty against enemy hospital ships 
were not contrary to international law, but were legitimate reprisals. His 
conduct clearly shows that this was his conviction. He never made any 
secret of the sinking of the Dover Castle. Not only did he report it to his su- 
periors, but he has also frankly admitted it in the present proceedings. He 
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has never disputed that he knew that the Dover Castle was a hospital ship. 
It is specially noteworthy that he allowed an English captain, whom he had 
on board his submarine as prisoner, to observe his approach to the Dover 
Castle. Although this enemy subject thus knew about the sinking of the 
hospital ship, the accused on going ashore gave him a certificate when he 
asked for one and signed it with his full name, giving his rank in the service. 
He would not have done this if he had considered that his orders or his exe- 
cution of them were illegal. 

The accused accordingly sank the Dover Castle in obedience to a service 
order of his highest superiors, an order which he considered to be binding. 
He cannot, therefore, be punished for his conduct. 

The decision as to costs is based on §499 St. P.O. 

(Signed) ScHMIDT, 
SABARTH, 
BACKS, 
SCHULTZ, 
KLEINE, 
HAGEMANN, 
Dr. VocrT. 


The accuracy of this copy is hereby certified. 
(Signed) 
The Clerk of the Court of the 2nd Criminal Senate 
of the Imperial Court of Justice. 


(Seal of the Court.) 


JUDGMENT IN CASE OF LIEUTENANTS DITHMAR AND BOLDT 
HOSPITAL SHIP ‘‘LLANDOVERY CASTLE’ 
Rendered July 16, 1921 
IN THE NAME OF THE EMPIRE 


In the criminal case against: 

(1) Ludwig Dithmar of Cuxhaven, First Lieutenant and Adjutant of the 
Cuxhaven Command, at present detained during trial, born in Aix-la- 
Chapelle on the 13th May, 1892, and 

(2) John Boldt of Altona, retired First Lieutenant, merchant, at present 
detained during trial, born in Dantzig on the 26th January, 1895. 

The Second Criminal Senate of the Imperial Court of Justice, at its public 
sitting of the 16th July, 1921, at which there took part as Judges: 

Dr. Schmidt, President of the Division, 
Judges Dr. Sabarth, Dr. Paul, Backs, Dr. Schultz, Hagemann, Dr. 


Vogt, 
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as Officials of the Public Prosecutor’s Department: 
Dr. Ebermayer, the Oberreichsanwalt, 
Dr. Feisenberger, State Attorney, 
as Clerk of the Court: 
Risch, Official, 
has pronounced judgment as follows, after hearing the evidence, namely 
I. Each of the accused is sentenced to four years’ imprisonment for having 
taken part in homicide; 
Further, 
(i) The accused Dithmar is ordered to be dismissed from the service, 
(ii) The accused Boldt is deprived of the right to wear officer’s uniform; 
III. The accused have to bear the costs of the proceedings. 
The expenses, however, are to be paid by the Imperial Treasury. 


By Right 


REASONS FOR THE DECISION 


Up to the year 1916 the steamer Llandovery Castle, had, according to the 
statements of the witnesses Chapman and Heather, been used for the trans- 
port of troops. In that year she was commissioned by the British Govern- 
ment to carry wounded and sick Canadian soldiers home to Canada from 
the European theatre of war. The vessel was suitably fitted out for the 
purpose and was provided with the distinguishing marks, which the Tenth 
Hague Convention of the 18th October, 1907 (relating to the application to 
naval warfare of the principles of the Geneva Convention) requires in the 
case of naval hospital ships. The name of the vessel was communicated 
to the enemy powers. From that time onwards she was exclusively em- 
ployed in the transport of sick and wounded. Shenever again carried troops, 
and never had taken munitions on board. There can be no doubt about this 
in the light of the statements of the witness Thring, as well as of those wit- 
nesses who have been on board the steamer. 

The witness Meyer, who saw the Llandovery Castle at the Port of Toulon, 
did not notice anything about her that could have led to the conclusion that 
she was being improperly used for war purposes. The court is convinced 
that the 120 men in khaki, whom the witness Crompton saw go on board 
the Llandovery Castle in Tilbury Docks at the beginning of December, 
1916, belonged to the Medical Corps. 

At the end of the month of June, 1918, the Llandovery Castle was on her 
way back to England from Halifax, after having carried sick and wounded 
there. She had on board the crew consisting of 164 men, 80 officers and 
men of the Canadian Medical Corps, and 14 nurses, a total of 258 persons. 
There were no combatants on board, and, in particular, no American air- 
men. The vessel had not taken on board any munitions or other war 
material. This has been clearly established by the statement of the second 
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officer, the witness Chapman. If a few witnesses draw the inference from 
the violence of the explosion, which they heard when the vessel went down, 
that not only the vessel’s boilers but also munitions exploded, this is not 
conclusive in the light of the statement of the expert, Corvette Captain Saal- 
wichter. From the sound it is not possible to distinguish with certainty 
between an explosion of a boiler and one of munitions. 

In the evening of 27th June, 1918, at about 9.30 (local time) the Llan- 
dovery Castle was sunk in the Atlantic Ocean, about 116 miles south-west 
of Fastnet (Ireland), by a torpedo from the German U-boat 86. Of those 
on board only 24 persons were saved, 234 having been drowned. The com- 
mander of U-boat 86 was First-Lieutenant Patzig, who was subsequently 
promoted captain. His present whereabouts are unknown. ‘The accused 
Dithmar was the first officer of the watch, and the accused Boldt the second. 
Patzig recognized the character of the ship, which he had been pursuing for 
a long time, at the latest when she exhibited at dusk the lights prescribed for 
hospital ships by the Tenth Hague Convention. In accordance with inter- 
national law, the German U-boats were forbidden to torpedo hospital ships. 
According both to the German and the British Governments’ interpretation 
of the said Hague Convention, ships, which were used for the transport of 
military persons wounded and fallen ill in war on land, belonged to this cate- 
gory. The German Naval Command had given orders that hospital ships 
were only to be sunk within the limits of a certain barred area. However, 
this area was a long way from the point we have now under consideration. 
Patzig knew this and was aware that by torpedoing the Llandovery Castle 
he was acting against orders. But he was of the opinion, founded on various 
information (including some from official sources, the accuracy of which 
cannot be verified, and does not require to be verified in these proceedings), 
that on the enemy side, hospital ships were being used for transporting troops 
and combatants, as well as munitions. He, therefore, presumed that, 
contrary to international law, a similar use was being made of the Llan- 
dovery Castle. In particular, he seems to have expected (what grounds he 
had for this has not been made clear) that she had American airmen on 
board. Acting on this suspicion, he decided to torpedo the ship, in spite of 
his having been advised not to do so by the accused Dithmar and the witness 
Popitz. Both were with him in the conning tower, the accused Boldt being 
at the depth rudder. 

The torpedo struck the Llandovery Castle amidship on the port side and 
damaged the ship to such an extent that she sank in about 10 minutes. 
There were 19 lifeboats on board. Eachcould take a maximum of 52 persons. 
Only two of them (described as cutters) were smaller, and these could not 
take more than 23 persons. Some of the boats on the port side were de- 
stroyed by the explosion of the torpedo. A good number of undamaged 
boats were, however, successfully lowered. The favorable weather assisted 
life-saving operations. There was a light breeze and a slight swell. 
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The men who were saved from the Llandovery Castle do not agree as re- 
gards the number of boats which got away safely. This is sufficiently ex- 
plained by the circumstances, and particularly by the state of excitement, 
into which the majority of them were plunged, by the torpedoing and sinking 
of the ship. However, from the statement of the witness Chapman, in 
conjunction with other evidence, it may be concluded that of the boats on 
the starboard side, three (marked with odd numbers) were got away undam- 
aged with two of the boats on the port side (marked with even numbers). 
Chapman, who was second officer on board the Llandovery Castle, has im- 
pressed the court as a quiet, clear-headed and reliable witness. The evidence 
has also on several occasions shown that he did not lose his head while the 
ship was sinking, but that he coolly took all the necessary measures. Con- 
fidence can, therefore, be placed unhesitatingly in his evidence. He saw 
five boats lowered from the starboard side, two of which, however, cap- 
sized, so that only three got away safely. This tallies with the statement 
of Murphy, Ist class seaman, that he saw that Nos. 1, 3 and 5 of the star- 
board boats (which he had helped to lower) got clear of the ship. Other 
witnesses also saw starboard boats safely lowered. Heather saw Nos. 5 and 
7 (No 11, according to him, capsized). Abrahams saw Nos. 7 and 1, or 3, 
and Lyon saw No. 3. Two boats got away from the port side. In one of 
them, when it left the Llandovery Castle, was the captain of the ship, Sylves- 
ter, who has since died; 10 other persons were also in his boat. Later 
it picked up 12 persons, who were swimming about in the water. In addi- 
tion, as will be further explained later, one man from another life-boat was 
handed over by the U-boat. This boat ultimately contained 24 men, and 
will henceforth be referred to as the captain’s boat. It was the only one 
whose occupants were rescued; its occupants are the only survivors of the 
Llandovery Castle. According to the statements of the witnesses Chapman, 
Abrahams and Murphy, it bore the number 4, whereas witness Lyon thinks 
it was not No. 4. In addition to the captain’s boat, another got clear from 
the port side, and it had in it the first officer and five or six seamen. Accord- 
ing to the evidence of the fourth officer, the witness Barton, this was the 
port cutter. 

It is quite possible that out of these five boats which left the steamer 
safely, one or two may have been drawn into the vortex made by the sinking 
ship. But the evidence has shown that at least three of these five boats sur- 
vived the sinking of the ship. The witnesses Chapman and Barton saw 
them rowing about at a later period, as well as the captain’s boat, the port 
cutter and boat No. 3. The port cutter was manned by the first officer 
and a few seamen. 

That boat No. 3 got clear away is proved by the following facts:— 
During the examination of the captain’s boat by the U-boat which will be 
described later, the latter handed over to the former a man belonging to the 
medical staff, who was not originally in the captain’s boat. According to 
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his statement, the boat on which he had been had also been stopped by the 
U-boat; he was taken off and detained in the U-boat. He gave the number 
of the boat in which he originally was as No. 3. This agrees with the state- 
ments made by witnesses, who say that No. 3 boat got safely clear of the 
ship. That the man did not come from the first officer’s boat is shown by 
the fact that the latter, being a port-side boat, bore an even number. No 
medical corps men, only seamen, were seen in it. 

Thus, after the sinking of the Llandovery Castle, there were still left three 
of her boats with people on board. 

Some time after the torpedoing, the U-boat came to the surface and ap- 
proached the lifeboats, in order to ascertain by examination whether the 
Llandovery Castle had airmen and munitions on board. The witness Popitz, 
who was steersman on board the U-boat, took part in the stopping of several 
lifeboats for that purpose. The occupants of the captain’s boat gave a 
fuller description of this. It was called by the U-boat, while it was busy 
rescuing shipwrecked men, who were swimming about in the water. As it 
did not at once comply with the request to come alongside, a pistol shot was 
fired as a warning. The order was repeated and the occupants were told 
that, if the boat did not come alongside at once, it would be fired on with 
the big gun. The lifeboat then came alongside the U-boat. Capt. Sylvester 
had to go on board the U-boat. There he was reproached by the commander 
with having had eight American airmen on board. Sylvester denied this 
and declared that, in addition to the crew, only Canadian medical corps 
men were in the ship. To the question whether there was a Canadian 
officer in the lifeboat he answered ‘‘Yes.”’ Then the latter, the witness 
Lyon, doctor and major in the medical corps, were taken on board the U- 
boat. On being told that he was an American airman, Lyon answered, 
as was true, that he was a doctor. He also answered in the negative the 
further question whether the Llandovery Castle had munitions on board. 
Sylvester and Lyon were then released, and the latter was told by one of the 
U-boat officers that it would be better for them, the occupants of the life- 
boat to clear off at once. Captain Sylvester said later that he also was 
told the same. 

The U-boat then left the captain’s boat, but, after moving about for a 
little time, returned and again hailed it. Although its occupants pointed 
out that they had already been examined, the captain’s boat was again 
obliged to come alongside the U-boat. The witnesses, Chapman and Barton, 
the second and fourth officers of the Llandovery Castle, were taken on board 
the U-boat and were subjected to a thorough and close examination. The 
special charge brought against them was that there must have been munitions 
on board the ship, as the explosion when the ship went down had been a par- 
ticularly violent one. They disputed this and pointed out that the violent 
noise was caused by the explosion of the boilers. They were again released. 
The U-boat went away and disappeared from sight for a time. 
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The U-boat soon returned, and made straight for the captain’s boat. 
Its occupants feared lest they might be run down. The U-boat, however, 
passed by, made a big circle and again made straight for the lifeboat, but 
when quite close to it, it was steered slightly sideways, so that it passed by 
without touching the lifeboat. The occupants of the boat nevertheless 
thought that the U-boat wanted to ram it and thus destroy it. There is, 
however, no conclusive evidence of this, although the suspicion cannot be 
refuted entirely. The expert, Corvette Capt. Saalwichter, maintains that 
the direction which the U-boat took at the last moment when approaching 
the second time, rather points against an intention to ram. In this con- 
nection, however, the question does not need to be settled, as the two accused 
cannot be made answerable, even if the commander of the U-boat had in- 
tended at the time to sink the lifeboat. The evidence has not brought out 
any point in support of the assumption that at that particular time the 
accused participated in any way in the management of the boat. 

After passing by the second time, the U-boat once more went away. 
The lifeboat, which had hoisted a sail in the meantime, endeavored to get 
away. But after a brief period, the occupants of the boat noticed firing 
from the U-boat. The first two shells passed over the lifeboat. Then firing 
took place in another direction; about 12 to 14 shots fell all told. The 
flash at the mouth of the gun and the flash of the exploding shells were 
noticed almost at the same time, so that, as the expert also assumes, the 
firing was at a very near target. After firing had ceased, the occupants of 
the lifeboat saw nothing more of the U-boat. 

The captain’s boat cruised about for some 36 hours altogether. On the 
29th June, in the morning, it was found by the English destroyer Lysander. 
The crew were taken on board and the boat left to its fate. During the 
29th June, the commander of the English Fleet caused a search to be made 
for the other lifeboats of the Llandovery Castle. The English sloop Snow- 
drop and four American destroyers systematically searched the area, where 
the boats from the sunken ship might be drifting about. The Snowdrop 
found an undamaged boat of the Llandovery Castle 9 miles from the spot on 
which the Lysander had found the captain’s boat. The boat was empty, 
but had been occupied, as was shown by the position of the sail. According 
to observations made while passing by, this boat bore the number 6. Other- 
wise the search which was continued until the evening of the Ist July, in 
uniformly good weather, remained fruitless. No other boat from the Llan- 
dovery Castle and no more survivors were found. 

The firing from the U-boat was not only noticed by the occupants of the 
captain’s boat. It was also heard by ‘the witnesses Popitz, Knoche, Ney, 
Tegtmeier and Kiss, who were members of the crew of the U-boat. Accord- 
ing to their statements a portion of the crew of the U-boat were on deck 
during the evolutions of the U-boat, during the holding up of the lifeboat and 
during the interrogation of the Englishmen. Witnesses Popitz and Knoche 
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took part in the interrogation, and confirm that no proof was obtained of 
the misuse of the Llandovery Castle. 

After the examination was completed the command “ Ready for sub- 
merging”? was given. Whether these actual words were used or whether 
the command was differently worded, such as ‘‘Below,”’ the witnesses do 
not recollect. At all events, the whole of the crew went below deck, as is 
the case when the order to be ready for diving is given. There only remained 
on deck Commander Patzig, the accused, as his officers of the watch and, 
by special order, the first boatswain’s mate, Meissner, who has since died. 
It is doubtful whether the latter first went below and was then called on 
deck again, or whether he remained on deck. At any rate, the witness 
Knoche, who had the same post as Meissner when the boat was under water, 
never saw him again in the control room of the boat. The statement of 
witness Ney, who is supposed to have heard from a third party on the fol- 
lowing day that Meissner had been ordered on deck, because one of the 
officers had hurt his hand, is not sufficient for any definite conclusion to be 
drawn. Moreover, Ney knows nothing about Meissner, only having gone 
on deck after the firing had begun. Firing commenced some time after the 
crew had gone below. The witnesses heard distinctly that only the stern 
gun, a 8.8 c/m gun was in action. While firing, the U-boat moved about. 
It did not submerge even after the firing had ceased, but continued on the 
surface. 

The prosecution assumes that the firing of the U-boat was directed against 
the lifeboats of the Llandovery Castle. The court has arrived at the same 
conclusion as the result of the evidence given at this time. 

The suggestion that firing was directed against some enemy vessel which 
appeared suddenly on the surface during the night may be at once dismissed. 
It is true that, according to the report of the expert, Corvette Captain 
Saalwichter, it was advisable to have the boat ready for submersion, and 
accordingly to send the crew below deck, as after the torpedoing of the Llan- 
dovery Castle, it was necessary to reckon with enemy operations, which might 
have been the consequence of a wireless call from the sinking ship. He also 
states that it has often happened that a U-boat has fired a few shots at an 
enemy vessel coming in sight, so as to make it retire or at least to delay it. 
But what remains inexplicable is that, if there really was an enemy in the 
neighborhood, the U-boat was not submerged at once after firing, in order 
to evade the attack of such enemy in the surest way. There is absolutely 
no evidence that there were any special circumstances, which would render 
impossible or superfluous the readiest method of escape, which was sub- 
mersion. As regards the firing, the fact that diving was not resorted to thus 
acquires a certain amount of importance, although the command “ Ready 
for diving” is not always, or even generally, followed by submersion. 

The further possibility must be considered that the commander of the U- 
boat may have been deceived by some object floating on the water, and that 
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he may have mistaken it for an enemy vessel. Such deceptions do occur at 
night on the open sea. However, they would but seldom occur in the case 
of an experienced commander, such as Patzig is reported to be. And it is 
hardly likely that such a mistake would have induced him to fire. It seems 
impossible that the conduct of Patzig was founded on such an error, if we 
consider the circumstances, which point to deliberate firing on the lifeboats. 

In this connection we must refer to the opinion of the actual witnesses, 
both English and German. With the exception of a few German witnesses, 
who adduce nothing to the contrary, but simply abstain from expressing any 
opinion at all, they all, from their own impressions, describe the firing as 
being directed against the lifeboats. In the case of the occupants of the 
captain’s boat, the fact must not be overlooked that the impartiality of their 
opinion may have been affected by their excitement as the result of the sink- 
ing of their ship, and by the mistrust, which was prevalent on both sides 
during the war of the enemy and his method of carrying on war. But it is 
all the more significant that the witness Chapman, whose clear and impartial 
attitude has been specially mentioned above, did not at first assume that 
the two shots, which went far over the captain’s boat, were directed against 
it, but that he finally became convinced that the firing from the U-boat was 
intended to destroy the lifeboat, because of what he subsequently observed. 

The crew of the U-boat have the same conviction. During the following 
days they were extremely depressed. A subsequent collision with a mine, 
which placed the U-boat in the greatest danger, was regarded as a punish- 
ment for the events of the 27th of June. It is certainly to be taken into 
consideration that experienced crews, as is well known, easily believe mere 
rumors; but here also we have again two witnesses, who, by virtue of their 
position and their personal character, must be regarded as apart from the 
rest of the crew, and whose opinion is therefore of special value. 

The witness Popitz, though a helmsman, was acting in the U-boat as 
third officer of the watch. In his previous examination he gave his evidence 
hesitatingly, and it was only after he had been sworn that he committed 
himself to an unreserved statement. In this trial he has given the impres- 
sion of being a quiet and cautious man. He was on deck when the lifeboat 
was hailed, but went below before the order to prepare to dive was given, 
in order to work out the position where the torpedoing had taken place. 
After this, he lay down in his bunk, as he was no longer on watch. From 
then onwards he heard the shooting. He enquired the reason from a mem- 
ber of the crew, and received the reply that there was nothing the matter 
and that the crew were to remain below. On account of this the witness 
did not go on deck, although that was his post in the event of a fight. Under 
these circumstances he took it for granted at once, as there was no question 
of any other enemy, that the lifeboats were being fired at. 

The witness Knoche was the chief engineer of U-86. He also was below 
when the firing took place, but he also assumed that it was connected with 
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the lifeboats. He says that he set the idea aside, as he did not at all like it. 
He did not want to know what was going on on deck. Some days later 
he was talking to Patzig about the occurrence and told him that he could 
not have done ‘‘That;’’ Patzig answered him that he could never do it a 
second time. It is unthinkable that this conversation could have related 
only to the torpedoing of the Llandovery Castle, and not also to the subse- 
quent shooting which took place, even though the witness now says that 
it related only to the first occurrence, namely, the sinking. 

The evidence of the witnesses brings out a further damaging feature of 
importance, and this is the behavior of Patzig as well as of the accused. Only 
slight importance is to be attached to the fact that the latter, on finding that 
they would be called as witnesses, when proceedings were first being taken 
against Patzig alone, refused to give their testimony, on the ground that 
their utterances would lay them open to the danger of punishment according 
tolaw. But it is very much to their prejudice that, in the further proceed- 
ings, and then also in this trial, they have refused, when called upon, every 
explanation on essential points, on the ground that they had promised Pat- 
zig to be silent with respect to the occurrences of the 27th June, 1918. The 
accused, Dithmar, has only added that he disputes the fact that he did any- 
thing deserving punishment. In the course of the proceedings, he also 
pointed out that he never operated the after gun, which was the one in action. 
The accused Boldt has said a little more. He likewise repudiated any guilt, 
and specially denied having fired. He then went on to say that, whatever 
part he took in the events in question, he was always under the orders of his 
commander. He says that it was not known to him that these orders con- 
tained anything for which punishment would be inflicted, or that by carrying 
them out he rendered himself liable to punishment. 

This refusal of the accused to give any adequate explanation of the matter 
might, perhaps, be understood, if it were only a question of a decision being 
given with regard to the torpedoing of the Llandovery Castle. But the prom- 
ise of silence which, according to their joint testimony, they gave to Patzig, 
extended also to the subsequent events. This can only lead to the conclu- 
sion that they also have reason to fear the light of day, as events which de- 
serve punishment did actually take place. This can only have been the 
firing on the lifeboats. If the firing could be explained in any other way, 
it cannot be imagined that the agreement of the accused to maintain silence 
could prevent them from denying the firing on the boats, without entering 
into other matters. 

Similarly, the conduct of Patzig can only be explained on the supposition, 
that he does not regard himself as guilty only of the inexcusable torpedoing 
of the Llandovery Castle. It is clear that by every means he has endeavored 
to conceal this event. He made no entry of it in the vessel’s log-book. 
He has even entered on the chart an incorrect statement of the route taken 
by the ship, showing a track a long way distant from the spot where the tor- 
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pedoing occurred, so that, in the event of the sinking of the Llandovery 
Castle becoming known, no official enquiries into the matter could connect 
him with it. But his precautions extended further. The promise to main- 
tain silence, which he extracted from the accused, has already been put in its 
true light. If it covered no more than the quite well-known fact of the tor- 
pedoing, Patzig would certainly have found ways and means of releasing 
his subordinates from this promise, after proceedings had been instituted 
against them. But, on the contrary, he endeavored to bind to silence the 
remainder of the crew of the U-boat with regard to the events of the 27th 
June. He called them together on the following day and made a speech to 
them, in the course of which he requested them to say nothing about the 
happenings of the previous day. He laid emphasis in his speech on the fact 
that, for what had taken place, he would be responsible to God and to his 
own conscience. It is hardly necessary to draw attention to the fact that 
behavior of this nature on the part of a commander towards his crew is un- 
usual and striking. Although Patzig in this speech may have made no 
special mention of gunfire, he certainly would have alluded to it, specially 
had not his request for silence covered the subsequent firing. The view of 
the crew that the shooting was directed entirely against the lifeboats cannot 
have been hidden from him. It was also entirely within his power to cor- 
rect this opinion when he was speaking to them about the events of the 27th 
June, and to explain to them, if their opinion was wrong, the real object of 
the firing. 

The promise which the accused Boldt exacted from the two English 
prisoners, who were in the U-boat (the witnesses Potts and Crosby), to the 
effect that they should keep silent until the end of the war with regard to 
their detention on board the U-boat, is not of importance. A promise of 
this kind must, as the naval expert points out, necessarily be given by pris- 
oners on board a U-boat. There is, therefore, nothing remarkable about 
this incident. 

The naval expert has also to admit that the whole episode, as set forth in 
the evidence, is very much to the discredit of the U-boat, and that it compels 
the impression that all was not as it should be. He himself admits that his 
own efforts to explain away the circumstances, merely as signs of negligence 
on the part of Patzig, are not entirely satisfactory. The only way, in which 
he can suggest that a conclusion of deliberate intention can be avoided, is 
by a refusal to recognize the force of the overwhelming evidence. The firing 
on the boats on a dark night—though with good visibility—may not furnish 
complete proof of their destruction. Perhaps, if the U-boat had approached 
the lifeboats and had thrown hand-grenades at them, there might have been 
a better chance of success. But there was always the possibility of their ob- 
ject being attained in the way which the officers chose to pursue. So it is 
not inconceivable that Patzig, in the position in which he found himself 
placed as the result of the torpedoing of the Llandovery Castle, adopted a 
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method whereby there was a constant risk of something miscarrying. How 
easy it was to fire on the boats, is shown by the threat made when the cap- 
tain’s boat was stopped, as has already been mentioned, to the effect that, 
if it did not approach it would be fired on with the big gun. The number 
of the boats and their position must have been quite well known to Patzig, 
when one takes into account for how long a time he had been cruising around. 
The fact that the captain’s boat rowed away may easily be explained by the 
darkness of the night. The attempt of the U-boat did not meet with full 
success. ‘The English prisoners on board the U-boat were not able to give 
a definite account of the events. With reference to them, the fact must not 
be overlooked that it was not until after the war was over that they could be 
in a position to state what they had seen and heard. 

If finally the question is asked—what can have induced Patzig to sink 
the lifeboats, the answer is to be found in the previous torpedoing of the 
Llandovery Castle. Patzig wished to keep this quiet and to prevent any 
news of it reaching England. He may not have desired to avoid taking sole 
responsibility for the deed. This fits in with the descriptions given of his 
personality. He may have argued to himself that, if the sinking of the 
ship became known (the legality of which he, in view of the fruitlessness of 
his endeavors to prove the misuse of the ship, was not able to establish), 
great difficulties would be caused to the German Government in their 
relations with other powers. Irregular torpedoings had already brought 
the German Government several times into complications with other states, 
and there was the possibility that this fresh case might still further prejudice 
the international position of Germany. This might bring powers, that 
were still neutral, into the field against her. Patzig may have wished to 
prevent this, by wiping out all traces of his action. The false entries in the 
log-book and the chart, which have already been mentioned, were intended, 
having regard to his position in the service, to achieve this object. This 
illusion could be, however, of but short duration, if the passengers in the 
lifeboats, some of whom had been on board the U-boat, and who, therefore, 
could fully describe it, were allowed to get home. It was, therefore, neces- 
sary to get rid of them, if Patzig did not wish the sinking of the Llandovery 
Castle to be known. Herein is to be found the explanation of the unholy 
decision, which he came to and promptly carried out after his fruitless exam- 
ination of the boats. 

On these various grounds the court has decided that the lifeboats of the 
Llandovery Castle were fired on in order to sink them. This is the only con- 
clusion possible, in view of what has been stated by the witnesses. It is 
only on this basis that the behavior of Patzig and of the accused men can 
be explained. 

The court finds that it is beyond all doubt that, even though no witness 
had direct observation of the effect of the fire, Patzig attained his object so 
far as two of the boats were concerned. The universally known efficiency 
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of our U-boat crews renders it very improbable that the firing on the boats, 
which by their very proximity would form an excellent target, was without 
effect. This must be considered in conjunction with the special circum- 
stances in this case. As has been shown above, three boats escaped when 
the ship sank. In view of the danger of being drawn into the vortex of the 
sinking steamer, they had rowed away, and they were then in the open sea 
where only the perils of the sea surrounded them. These, however, at the 
time were not great. The wind and sea were calm. There is, therefore, no 
reason why the two missing boats, as well as the captain’s boat which was 
rescued, should not have remained seaworthy until the 29th of June, 1918, 
when, after the latter had been picked up, a search was made in the neigh- 
boring waters. This search was thoroughly carried out by five warships, 
without a trace of either of the boats being discovered. The empty boat, 
which was encountered by the Snowdrop, was evidently, having regard to 
the position where it was found and the description which was given of it, 
the abandoned boat of the captain. The discrepancy in the reports about 
the number of the two boats can easily be due to a mistake. In any case, 
the boat which was seen by the Snowdrop, was not the boat No. 3 which was, 
without any dispute, proved to have been stopped by the U-boat. If the 
boats had not fallen victims to the gunfire, it is certain that they must have 
been found by the warships engaged in searching for them. For their dis- 
appearance the U-boat must be held responsible. 

For the firing on the lifeboats only those persons can be held responsible, 
who at the time were on the deck of the U-boat; namely Patzig, the two 
accused and the chief boatswain’s mate Meissner. Patzig gave the decisive 
order, which was carried out without demur in virtue of his position as 
commander. It is possible that he asked the opinion of the two accused 
beforehand, though of this there is no evidence. As Meissner was the 
gunlayer and remained on deck by special orders, it may be assumed with 
certainty that he manned the after gun which was fired. In the opinion of 
the naval expert, he was able to act without assistance. According to this 
view, owing to the nearness of the objects under fire, there was no need for 
the fire to be directed by an artillery officer, such as the accused Dithmar. 
The only technical explanation, which both the accused have given and 
which fits in with the facts, is that they themselves did not fire. Under the 
circumstances this is quite credible. They confined themselves to making 
observations while the firing was going on. The naval expert also assumes 
that they kept a look-out. Such a look-out must have brought the lifeboats, 
which were being fired on, within their view. By reporting their position 
and the varying distances of the life-boats and such like, the accused assisted 
in the firing on the life-boats, and this, quite apart from the fact that their 
observations saved the U-boat from danger from any other quarter, and 
that they thereby enabled Patzig to do what he intended as regards the 
life-boats. The statement of the accused Boldt that “so far as he took 
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part in what happened, he acted in accordance with his orders” has reference 
to the question whether the accused took part in the firing on the life-boats. 
He does not appear to admit any participation. But the two accused must 
be held guilty for the destruction of the life-boats. 

With regard to the question of the guilt of the accused, no importance 
is to be attached to the statements put forward by the defence, that the 
enemies of Germany were making improper use of hospital ships for mili- 
tary purposes, and that they had repeatedly fired on German lifeboats and 
shipwrecked people. The President of the court had refused to call the 
witnesses on these points named by the defence. The defence, therefore, 
called them direct. In accordance with the rules laid down by law (para. 
244 St. P.O.) the court was obliged to grant them a hearing. What the 
witnesses have testified cannot, in the absence of a general and exhaustive 
examination of the events spoken to by them, be taken as evidence of actual 
facts. The defence refused a proposal for a thorough investigation of the 
evidence thus put forward having regard, particularly, to the opinion of 
the naval expert, Saalwichter, that throughout the German fleet it was a 
matter of general belief that improper use of hospital ships was made by the 
enemy. It must, therefore, be assumed for the benefit of the accused, that 
they also held this belief. Whether this belief was founded on fact or not, 
is of less importance as affecting the case before the court, than the estab- 
lished fact that the Llandovery Castle at the time was not carrying any cargo 
or troops prohibited under clause 10 of the Hague Convention. 

The act of Patzig is homicide, according to para. 212 of the Penal Code. 
By sinking the life-boats he purposely killed the people who were in them. 
On the other hand no evidence has been brought forward to show that he 
carried out this killing with deliberation. Patzig, as to whose character the 
court has no direct means of knowledge, may very well have done the deed 
in a moment of excitement, which prevented him from arriving at a clear 
appreciation of all the circumstances, which should have been taken into 
consideration. The crew of a submarine, in consequence of the highly 
dangerous nature of their work, live in a state of constant tension. This 
is liable to become greater if a torpedoing takes place, particularly in the 
case of the commander, who is responsible for the act. Several factors 
were present in this case, which tended specially to deprive Patzig of the 
power to arrive at a calm decision. He had said that he would torpedo a 
hospital ship, with all its characteristic markings, in the expectation of 
being able to prove that it was being used for improper purposes. His 
hope was in vain. In spite of the most minute investigation, it was not 
possible for him to obtain any confirmation of his assumption. Then arose 
the question, how he could avert the evil consequences of his error of judg- 
ment. He had to decide quickly: he had to act quickly. Under this 
pressure of circumstances, he proceeded in a manner which the naval expert 
rightly described as imprudent. In the darkness of the night there was only 
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a small chance of hitting all the boats. The fact that, as explained above, 
this did not restrain him from the act, points to the consideration that he 
did not allow himself time to think the matter over, so little was the idea 
in his mind of the far-reaching effect of his action. 

In view of this state of excitement, which under the circumstances has 
to be taken into account, the execution of the deed cannot definitely be 
called deliberate (in the sense implied in para. 211 of the Penal Code). 

The firing on the boats was an offence against the law of nations. In 
war on land the killing of unarmed enemies is not allowed (compare the 
Hague regulations as to war on land, para. 23(c) ), similarly in war at sea, 
the killing of shipwrecked people, who have taken refuge in life-boats, is 
forbidden. It is certainly possible to imagine exceptions to this rule, as, 
for example, if the inmates of the life-boats take part in the fight. But 
there was no such state of affairs in the present case, as Patzig and the 
accused persons were well aware, when they cruised around and examined 
the boats. 

Any violation of the law of nations in warfare is, as the Senate has already 
pointed out, a punishable offence, so far as in general, a penalty is attached 
to the deed. The killing of enemies in war is in accordance with the will of 
the State that makes war, (whose laws as to the legality or illegality on the 
question of killing are decisive), only in so far as such killing is in accordance 
with the conditions and limitations imposed by the law of nations. The 
fact that his deed is a violation of international law must be well-known to 
the doer, apart from acts of carelessness, in which careless ignorance is a 
sufficient excuse. In examining the question of the existence of this knowl- 
edge, the ambiguity of many of the rules of international law, as well as the 
actual circumstances of the case, must be borne in mind, because in war 
time decisions of great importance have frequently to be made on very 
insufficient material. This consideration, however, cannot be applied to 
the case at present before the court. The rule of international law, which 
is here involved, is simple and is universally known. No possible doubt 
can exist with regard to the question of its applicability. The court must in 
this instance affirm Patzig’s guilt of killing contrary to international law. 

The two accused knowingly assisted Patzig in this killing, by the very 
fact of their having accorded him their support in the manner, which has 
already been set out. It is not proved that they were in agreement with 
his intentions. The decision rested with Patzig as the commander. The 
others who took part in this deed carried out his orders. It must be accepted 
that the deed was carried out on his responsibility, the accused only wishing 
to support him therein. A direct act of killing, following a deliberate in- 
tention to kill, is not proved against the accused. They are, therefore, 
only liable to punishment as accessories. (Para. 49 of the Penal Code.) 

Patzig’s order does not free the accused from guilt. It is true that ac- 
cording to para. 47 of the Military Penal Code, if the execution of an order 
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in the ordinary course of duty involves such a violation of the law as is 
punishable, the superior officer issuing such an order is alone responsible. 
According to No. 2, however, the subordinate obeying such an order is 
liable to punishment, if it was known to him that the order of the superior 
involved the infringement of civil or military law. This applies in the case 
of the accused. It is certainly to be urged in favor of the military sub- 
ordinates, that they are under no obligation to question the order of their 
superior officer, and they can count upon its legality. But no such con- 
fidence can be held to exist, if such an order is universally known to every- 
body, including also the accused, to be without any doubt whatever against 
the law. This happens only in rare and exceptional cases. But this case 
was precisely one of them, for in the present instance, it was perfectly clear 
to the accused that killing defenceless people in the life-boats could be 
nothing else but a breach of the law. As naval officers by profession they 
were well aware, as the naval expert Saalwichter has strikingly stated, that 
one is not legally authorized to kill defenceless people. They well knew 
that this was the case here. They quickly found out the facts by question- 
ing the occupants in the boats when these were stopped. They could only 
have gathered, from the order given by Patzig, that he wished to make use of 
his subordinates to carry out a breach of the law. They should, therefore, 
have refused to obey. As they did not do so, they must be punished. 

The witnesses, Vice-Admiral (retired) von Trotha, and Toepffer, the 
President of the District Court (the latter acted during the war as an ad- 
viser to the Navy on the law relating to war), admitted frankly that in the 
German fleet, the impression prevailed that a naval officer, who in the 
course of a fight exceeded the bounds of the law, was not thereby rendered 
liable to punishment, although he might be answerable for his action to his 
superiors. The statements of these two witnesses relate, however, to the 
point of view, which was held by the higher command in the fleet at the 
time. They did not maintain that the accused shared this opinion. It 
appears that neither of these witnesses applied himself to the application 
of these ideas to the incidents now in question. These opinions are based 
on a misunderstanding of the law and are irrelevant here. They are of no 
avail for the accused, because the sinking of the life-boats was not done in 
the course of a fight, neither in an attack on the enemy nor in defence 
against him. Although a submarine, while cruising, must continually and 
in a special degree be ready for fighting, and is always (in the sense of 
para. 11 of the Military Penal Code) ‘before the enemy,’ nevertheless it 
can do things which are not concerned with fighting. 

The defence finally points out that the accused must have considered 
that Patzig would have enforced his orders, weapon in hand, if they had 
not obeyed them. This possibility is rejected. If Patzig had been faced by 
refusal on the part of his subordinates, he would have been obliged to de- 
sist from his purpose, as then it would have beem impossible for him to 
attain his object, namely, the concealment of the torpedoing of the Llandovery 
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Castle. This was also quite well-known to the accused, who had witnessed 
the affair. From the point of view of necessity (para. 52 of the Penal Code), 
they can thus not claim to be acquitted. 

In estimating the punishment, it has, in the first place, to be borne in 
mind that the principal guilt rests with Commander Patzig, under whose 
orders the accused acted. They should certainly have refused to obey the 
order. This would have required a specially high degree of resolution. A 
refusal to obey the commander on a submarine would have been something 
so unusual, that it is humanly possible to understand that the accused could 
not bring themselves to disobey. That certainly does not make them 
innocent, as has been stated above. They had acquired the habit of 
obedience to military authority and could not rid themselves of it. This 
justifies the recognition of mitigating circumstances. In determining the 
punishment under para. 213, 49, para. 2, 44 of the State Penal Code, a 
severe sentence must, however, be passed. The killing of defenceless ship- 
wrecked people is an act in the highest degree contrary to ethical principles. 
It must also not be left out of consideration that the deed throws a dark 
shadow on the German fleet, and specially on the submarine weapon which 
did so much in the fight for the Fatherland. For this reason a sentence 
of four years’ imprisonment on both the accused persons has been consid- 
ered appropriate. 

In accordance with Section 34, para. 1, No. 2, Section 40, para. 1, No. 1, 
and Section 36 of the Military Penal Code, the accused, Dithmar, is dis- 
missed from the service, and the accused, Boldt, is condemned to lose the 
right to wear officer’s uniform. 

The behavior of the accused during the proceedings has not been such 
as to justify reducing the period of imprisonment by the comparatively 
short period, during which they have already been detained. 

The determination of the costs is based on para. 497 of the St. P.O., in 
conjunction with Art. 1, para. 4, of the law of 24th March, 1920 (R.G. 
Bl., page 341). The last-mentioned regulation only comes into operation 
in regard to a prosecution demanded by the Allied Powers in virtue of the 
Treaty of Peace. Such an accusation is only made against Patzig, but not 
against the two accused men. The proceedings against them are a direct 
result of the accusation made against Patzig. The concessions made by a re- 
duction in the costs under the regulations of para. 4 are applicable in the pres- 
ent case. It has therefore been requested that para. 4 may be applied. The 
expenses, which fall on the State Treasury, do not include those of the accused 
persons themselves and particularly not those of the evidence put forward 
in order to obtain their acquittal. 

(Signed) Script, 
SABARTH, 
Bucks, 
HAGEMANN, 
Dr. Voor. 
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The members of the Senate, Dr. Paul and Dr. Schultz, were prevented by 


absence from affixing their signatures. 
(Signed) ScHMIpT. 


The above copy agrees with the original. 


RIscu, 
Official. 
Clerk of the Second Criminal 
Senate of the Imperial High Court. 
[Seal of the Court.] 
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War and Treaty Legislation. By J. W. Scobell Armstrong. London: 
Hutchinson & Company, 1921. pp. xix, 489. 28s. net. 


The legislation of Germany, Austria and Great Britain directed at the 
private enterprises of enemy nationals is conveniently compiled (in English) 
in this volume. The volume is divided into four parts, three covering the 
legislation of each of the three countries mentioned and a fourth covering 
treaties and treaty legislation. Each part is introduced by a brief explan- 
atory survey of the legislation following, which enables the reader to obtain 
a general view of the history and nature of the laws treated. These intro- 
ductions are the bright spots in the volume so far as the lay reader is con- 
cerned, for the remainder of the work is a careful reprint of the laws, de- 
crees, orders, licenses, etc., of the three countries affecting enemy property 
during and after the war. Here in convenient form is an opportunity for 
comparative study of this kind of legislation which went much further 
in the late war than in any war of recent times. A comparison with the 
attitude of belligerents in previous wars, the growth of nationality in the def- 
inition of enemy property and enemy enterprises and activities, the effect 
upon foreign investments of the precedent of controlling, seizing and dis- 
posing of enemy property and businesses, and even the proverbial conse- 
quence of a bad example, may all be studied in the laws printed in this little 
volume. Great Britain initiated the legislation aimed to “‘cut the roots of 
enemy commercial enterprises” not only at home but in neutral countries. 
She was followed in this course by Germany on the principle of retaliation, 
and subsequently though less vigorously and more reluctantly by Austria 
and Hungary, and lastly by the United States in a gingerly fashion. 

The part on treaties and treaty legislation brings together the British 
Acts relating to the termination of war prior to the treaties of peace, and 
also data on the legislation and orders of Great Britain, Germany and Aus- 
tria under the treaties of peace. The clearing office legislation and proce- 
dure is particularly interesting and instructive, as, so far as the writer knows, 
this is the first instance of the establishment of international machinery for 
the settlement of prewar debts between nationals of former belligerent 
countries. 

The appendices are copious and interesting. They contain tables of 
general licenses, dates of commencement of war, prewar rates of exchange 
as defined in the treaties of peace, the German Nationality Law of 1913, 


*The JouRNAL assumes no responsibility for the views expressed in signed or unsigned 


book reviews or notes. 
725 


726 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


post-Armistice licenses for the resumption of trade, orders relating to in- 
dustrial property, arrangements for the settlement of prewar debts, rules of 
procedure of the Anglo-German Mixed Arbitral Tribunal, the German 
reparations law, etc. 

It is not derogatory to the work to say it is largely a compilation, for 
without the studious, painstaking research among documents, to which this 
volume is a testimonial, we in America would not have easy access to this 
body of valuable material and we should be grateful for this convenience. 


L. H. Woo.sey. 


Traité de droit international public. By Paul Fauchille. Tome II, Guerre 
et Neutralité. Paris: Librairie Arthur Rousseau, 1921. pp. xi, 1095. 
35 francs. 


In 1894 appeared the first edition of M. Henry Bonfils’ Manuel de droit 
international public. Because of the author’s death, the subsequent editions 
were edited by M. Paul Fauchille. The second edition appeared in 1898, 
and showed the condition of international law just before the first of the 
Hague conferences. The preface to the seventh edition bore date June 30, 
1914; and thus it happened that the seventh edition of the Manuel must 
have value forever as a picture of international law just before the outbreak 
of the World War—a pathetic picture of a hopeful science that was soon to 
be strained and twisted and insulted. 

And now comes, in place of the Manuel, M. Fauchille’s Traité, in two vol- 
umes, carefully explaining on the title page that it is in a sense an eighth 
edition of the Manuel, rewritten and brought to date. The first volume, 
dealing with peace, has not yet arrived; but the second volume, dealing 
with war and neutrality, shows at a glance the propriety of replacing the 
modest designation of Manuel with the more appropriate designation of 
Traité and of assigning to the present work the name of M. Fauchille; 
for omissions and additions and rearrangements are countless, the space now 
given to war and neutrality is three times the space given to those subjects 
in the first edition by M. Bonfils, and the treatment includes discussions 
not expected ina handbook. Yet much more important than the changes in 
title and in method is the fact that this earliest edition of M. Fauchille’s 
Tratté will have permanent value as a faithful picture of international law 
as it has been left by the World War. The Trazté is not warped by national 
prejudices. M. Fauchille points out, as occasion arises, departures from 
earlier doctrine by the several belligerents, and his spirit is moderate and 
judicial. 

The text abounds in events of the World War, and in comments showing 
that it is now difficult to affirm what former doctrines of international law 
are to be recognized as having been altered through new inventions or new 
practices. In his last ten pages, M. Fauchille gives the generalization that 
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in the World War the practices of the belligerents included a reversion to 
the barbarous conception of war as a contest not between states but between 
individuals, an enlargement of the doctrines of contraband and of blockade, 
and a disregard of the rights of neutrals. He does not affirm that inter- 
national law has been changed, but he does infer that in the respects named, 
and also in the use of barbarous scientific inventions, future wars will disre- 
gard former doctrines unless the rules are made clear and unless there is 
further international organization and unless there is an actual and active 
wish on the part of individuals to do international justice—a wish based 
largely upon a perception of the relation which the welfare of each country 
sustains toward the welfare of all other countries. 

What has happened to international law since 1894 may be easily dis- 
covered by comparing M. Bonfils’ Manuel with M. Fauchille’s Traité. On 
angary the first edition of the Manuel had hardly more than a dozen lines. 
The seventh edition was word for word the same, with the addition of one 
citation. There was no intimation of the importance to be achieved by 
the topic in some future war. The Tratté gives five pages, covering both 
the old and the new applications of angary; and then it goes into the novel 
question whether angary is applicable in the air. Likewise, aerial warfare, 
necessarily lacking in the first edition of the Manuel, and covering only 
eleven pages in the seventh edition, covers thirty-five pages in the Traité. 
Similar specifications might be given regarding submarine warfare, contra- 
band, blockade, prize, the Hague conferences, the Declaration of London, 
and countless other topics. Such comparisons, whether meant to show the 
relation between the contributions of M. Bonfils and of M. Fauchille or to 
discover the changes in international doctrine and practice, are facilitated 
by M. Fauchille’s plan of retaining, so far as practicable, the numbers as- 
signed to the paragraphs in the first edition of the Manuel. 

The Traité resembles the Manuel in giving ample bibliographies, and 
also in presenting briefly the views of very many authors. Indeed, besides 
being a systematic presentation of international law, it is a work of reference 
throwing open to the investigator vast stores of learning. 


EvuGENE WAMBAUGH. 


Leading American Treaties. By Charles E. Hill, Ph.D. New York: The 
Macmillan Company, 1922. pp. 399. 


This volume of fifteen chapters, partly based on a course of lectures given 
by President Angell at the University of Michigan, presents the “historical 
setting and chief provisions of fifteen leading American treaties”: Treaties 
of 1778 (France), 1783 (England), 1794 (England), 1800 (France), 1803 
(France), 1814 (England), 1818 (England), 1819 (Spain), 1842 (England), 
1848 (Mexico), 1854 and 1858 (Japan), 1867 (Russia), 1871 (England), 
1898 (Spain) and the various Panama canal treaties (of 1850 with England, 
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1901 with England, 1903 with Colombia, and 1903 with Panama). Append- 
ed to each chapter is a brief selected bibliography. 

The treaties chosen were well selected, and may be regarded as central 
landmarks in the study of American diplomatic history. The French treaty 
of alliance made the United States a party in determining the balance of 
power in Europe (19). The treaty of independence of 1783 was of incal- 
culable value in giving to America a period of rest during the period of 
European war which began in 1793. Jay’s treaty is justified by its result 
in saving the United States from British and Indians at a critical period. 
The treaty of 1800 was successful in ending “hostilities which if continued 
would have made the future annexation of Louisiana improbable”. In 
the treaty of Ghent, although it failed to settle the causes of the war, ‘‘the 
United States had to yield only one point which she had hoped to secure”’ 
(indemnity for captures of American ships and goods under the orders 
in council). The short convention of 1818 with Great Britian, the nego- 
tiations of which were doubtless hastened by the critical situation with 
Spain in regard to Florida, is regarded by the author as “one of the most 
important to which the United States has become a party”. The Webster- 
Ashburton treaty was the happy result of friendly negotiations of fair minded 
and well chosen diplomats to reach a just conclusion on a series of issues of 
paramount importance, some of which “had led more than once to open 
hostilities locally and had threatened to involve the countries in war”’. 
The author states that Webster’s declaration on one point—the American 
principle of protecting crews of American vessels from imprisonment—al- 
though omitted from the treaty, “became just as binding upon Great 
Britian as any separate article in the treaty could possibly have made it’’. 
In the number of issues involved, and in the number of questions of long 
standing dispute settled, he states that “the treaty of Washington (1871) 
ranks easily as one of the most important in American history”; and, by 
its enunciation of the principles of international law relating to obligation of 
neutrals, he says it took rank as “one of the first in the world’s history”’. 

In connection with the treaty of peace following the Spanish American 
War, the author states that the international situation as to Cuba in 1823 
and American interests therein was the chief factor which inspired the Mon- 
roe Doctrine (pp. 316-317). 

The last chapter is the longest in the book. It reviews the evolution of 
the early interest in the canal, the origin and purpose of the Clayton-Bulwer 
treaty, the evolution of the American policy of a canal under exclusively 
American control and the negotiation of the Hay-Pauncefote treaty with 
England, the Hay-Concha draft treaty and the Hay-Herran treaty with 
Colombia, and the Hay-Bunau-Varilla treaty with the newly established 
state of Panama, and the later negotiations with Colombia to remove dis- 
trust of the United States and to establish friendly relations between Colom- 
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bia and Panama. The action of the United States in the case of Panama 
is justified. 

It will be observed that territorial expansion and adjustment of bound- 
aries are among the most prominent facts in relation to these treaty ne- 
gotiations. Some attention is given to conflicts arising between the execu- 
tive and the Senate in regard to the treaty-making power. 

Considerable attention is given to historical setting of the treaties and 
their influence on later national development. 

While adequacy of treatment has often been restricted by the limits of 
space, the author has succeeded in presenting a clear narrative of leading 
facts which will doubtless prove very useful both to college students and 
to the general reader. 

A few minor errors of statement appear. Jefferson resigned from the 
office of Secretary of State on December 31, 1793 instead of in 1792 as 
stated (p. 51). The President proclaimed the Florida treaty on February 
22, 1821, instead of in 1822 as stated (p. 174). The international contro- 
versy concerning seals in Bering Sea arose in 1886 and not in 1868 (p. 260). 
It was Article IV, and not Article IX (p. 136) of the convention of 1818 which 
renewed the commercial convention of July 3, 1815. The American policy 
to purchase Cuba began with the Polk negotiations of 1848, instead of in 
1850 (p. 317). The peace commissioners at the close of the Spanish Amer- 
ican War met at Paris on October 1, 1898 instead of 1899 (p. 331). Presi- 
dent Hayes’ Secretary of State was not James G. Blaine as stated by the 
author (p. 355). The author probably exaggerates English opposition against 
the United States Government in the American Civil War (pp. 276-277). 

Although the narrative is usually clear, the arrangement of materials 
possibly could have been improved in several instances. Articles II-VII 
of the Alaska treaty (pp. 274-75) and the paragraph (pp. 259-60) relating 
to the contents of the treaty might more logically appear following the nego- 
tiation of the treaty and before the discussion of it in Congress. The Geneva 
arbitration (beginning on p. 298) logically belongs after the completion of 
the brief statement concerning the contents of the Treaty of Washington. 
The negotiation and provisions of the Hay-Bunau-Varilla treaty (pp. 383-86) 
should follow the statement of the recognition of Panama (p. 377). 

An example of a loose sentence is found on page 286 (2nd paragraph). 
Another appears on page 329. Examples of paragraphs which lack unity 
or clearness appear on pages 355 and 359. 

There are only a few typographical errors. On page 307 (third line) 
“among” should begin a new sentence. On page 382 (line 12) ‘‘accurred”’ 
should be “‘oeccurred’”’. Evidently “surprize”’ (p. 172) should preferably be 


“surprise ”’. 
J. M. CALLAHAN. 
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Le Principe des Nationalités et les Guerres. Son Application au Probléme 
Colonial. By Bernard Lavergne. Paris: Librairie Félix Alcan, 1921. 
pp. xii, 211. 

With this volume on the principle of nationalities, published in the series 
Les Questions Actuelles under the direction of Emile Borel and Georges Dumas 
of the Sorbonne, Bernard Lavergne, professor in the faculty of law of the 
University of Nancy, has made an interesting contribution to a difficult 
subject. His starting point is the absolute failure of the present League of 
Nations, as he sees it, due mainly to its own shortcomings, its disregard for 
the fundamental problems which should have formed its very basis. One 
of these problems, passed over in silence by the League, according to the 
author, is that of giving scientific form to the principle of nationalities, 
which has become such a burning issue during and after the war. 

Professor Lavergne divides his book into three chapters: 1. The Complex 
Theory of Nationalities; 2. The Principle of Nationalities in its Relation to 
the Colonial Problem; 3. The General Peace Problem and the Pact of the 
League of Nations. 

Calling attention in the first chapter to the fact that the writers on inter- 
national law are practically unanimous in ignoring or passing briefly over 
the principle of nationalities, the author reaches his own rather unusual def- 
inition of a nation as being “every population that is prevented from be- 
coming a state only by the oppression of a foreign government”’. In other 
words, a nation is a state in the making, while a state is a completed, achieved 
organic structure. He develops two forms of the theory of nationalities, 
the active form manifested by a demand of the ‘‘nation”’ for secession in 
order to become an autonomous state, and the more frequent passive form 
appearing in the desire to be reunited with the mother country. 

Five conditions are necessary to entitle a ‘“‘nation’”’ to become an auton- 
omous state in the active manner, namely: 1. Desire for autonomy; 
2. Distinct historical development and traditions; 3. Ability to govern it- 
self; 4. Possession of a population and economic wealth, also a sufficiently 
extended territory; 5. Sufficient scientific culture. The Russian provinces 
of Europe, as the Ukraine and the Baltic provinces, do not satisfy these 
requirements, according to the author, as they have no distinct historical 
traditions, although the outlying former provinces of Russia, such as Georgia, 
fulfil the conditions. 

For the passive form of achieving autonomy only the desire of reuniting 
with the mother country is requisite. The desire of Austria to unite with 
Germany is an example of this. But in certain cases, as when small ethnic 
groups are located in the midst of a large state, or when the desire is mani- 
fested by backward peoples having no developed national consciousness 
(Macedonia, Albania), the wishes of the population can not be legitimately 
respected. Nor is Ireland entitled to autonomy, according to the author’s 
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method of reasoning, because it lacks sufficient economic wealth and, once 
independent of England, would have to become economically dependent 
upon some other state, which would be inadmissible and impracticable. 
The principle of equality of all states, large and small, emphasized so strongly 
during the war, is shown to be applicable only to the modern civilized states 
possessing real autonomy, not, for instance, to the Asiatic or African states. 
In Professor Lavergne’s opinion the nations made a grave error when they 
pronounced the principle of free accession in the two Hague conferences, 
especially in the second. To him it is one of the reasons for the “‘semi- 
sterility” of these conferences. 

In his second chapter the author takes up the question of colonization. 
Although the prime motive of colonization, he frankly states, is the enrich- 
ment of the colonizing nation, colonization is not incompatible with the 
principle of nationalities for two reasons. In the first place, as far as the 
colonies are concerned, it is not unjust, as it overturns nothing and violates 
no national sentiment among the natives, who do not possess such a senti- 
ment. In the second place, colonization is beneficent to the colony eco- 
nomically and otherwise, provided always that the work of colonization is 
carried on in a spirit of justice and humanity by the colonizing power. This 
leads the author to a discussion of the French system of colonization. He 
finds it sound on the whole, although he deplores the French practice of 
allowing the colonists to elect deputies to the French Chamber and thus to 
deal with questions not concerning them. 

The final chapter reviews once more the principal defects of the present 
League of Nations, as the author envisages them, namely its lack of basic 
principles and its non-conformity to any clear-cut type. He says that there 
are four distinct types of groups that the peoples of the world may form with 
a view to international order, to wit: 1. The old-fashioned, thoroughly dis- 
credited political alliance; 2. The judicial alliance, which failed to function 
in 1914; 3. The federal league, approached imperfectly by the present 
League of Nations; 4. A superstate or permanent federal union, that is, an 
international, universal group possessing an autonomous legislative council 
and an executive power, each with the right of absolute command in its 
particular sphere, the union having permanent binding force upon each 
member state and conditioning a frank renunciation of some sovereign 
rights on the part of each. This last alternative is the author’s ideal. 
Differences arising between nations, he claims, are questions of power and 
are not reducible to simple questions of law. As life means motion, so there 
will always be struggles between peoples. At present they are manifested 
in war. However, war must be replaced, not by a court of justice, but by an 
international legislative assembly with well-defined powers, wherein each 
state is represented by delegates. In this assembly the author would have 
the future battles of the nations waged in a parliamentary manner, just as 
now the political party issues are decided in the national parliaments. A 
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court of justice, he says, is insufficient and inadequate, for it is not a question 
of judging but of legislating. We have experimented enough with wars, 
diplomacy and courts of justice in vainly attempting to bring about peace 
on earth, he argues. It only remains to try the international, world- 
embracing parliament. 

The foregoing résumé of Professor Lavergne’s argument will be sufficient 
to give the reader an idea of his line of reasoning. Such a book is easy to 
criticise. For one thing, its three chapters are not sufficiently connected 
in plan or thought, and a better, more exact title could be found for the work. 
Again, many Americans will be inclined to smile at the solicitude with which 
the author argues for his ideal international parliament, which he himself 
admits still lies far in the future. This is only another indication that 
Europeans are by force of circumstances taking problems of future inter- 
national organization much more seriously than Americans. It might also 
be said in criticism that while the book begins as a theoretical study of the 
principle of nationalities it ends as a Tendenzschrift and that it is unfair 
to the principle of the judicial settlement of international disputes. But 
in spite of its shortcomings, whatever they may be, the book is a stimulating 


piece of work and reveals careful, logical thinking. 
Epwin H. 


The Conduct of American Foreign Relations. By John Mabry Mathews, 
Ph.D. New York: The Century Company, 1922. pp. vii, 353. $3.00. 


This book is a study of law and practice in the management of our foreign 
relations. The author shows the basis and modes of control, describes the 
central organization, the diplomatic and consular service, shows how treaties 
are made and enforced, and how we enter into a state of neutrality, war and 
peace. 

There are many books on our foreign relations, but this is the only one 
devoted to an exposition of how they are conducted. The author has 
smooth sailing when he describes the basis and machinery of control, but 
the waters become rougher when he describes the powers in treaty-making 
of each house of Congress and of both together and what are the untram- 
melled powers of the executive. Here we find much of conflict beginning 
when the government began and not yet settled. The principal sources 
of the book are: Moore’s Digest, Butler’s Treaty Making Power, Crandall’s 
Treaties, Their Making and Enforcement, John W. Foster’s Practice of 
Diplomacy, Corwin’s The President's Control of Foreign Relations, W. W. 
Willoughby’s Constitutional Law of the United States, the volumes of 
Foreign Relations of the United States and the Supreme Court Reports, the 
richest mines of information being the Supreme Court Reports, Foreign 
Relations and Moore’s Digest. The man who knows these three works thor- 
oughly knows American international law. 


BOOK REVIEWS 733 


Dipping into the middle of the book, the most important section is that 
which treats of treaty-making, and here Mr. Mathews draws a distinction 
between the ‘practical influence” of the Senate and the “legal control”’ of 
the President. The Senate may give its advice during the progress of treaty- 
making, but this is not necessary; or it may grant or withhold its consent to 
the ratification of the treaty which is necessary. The Executive is wise 
if he seeks the advice with a view to obtaining the consent. That the Ex- 
ecutive and the Senate should each so jealously guard over its authority 
Mr. Mathews thinks coincides with the purpose of the framers of the Con- 
stitution, because they aimed to curb power. The House, too, has inter- 
jected itself into treaty-making, being a part of the machinery necessary to 
pass laws and appropriate money, which often are necessary to put treaties 
in force. In 1796 the House called on the President for the papers in the 
Jay treaty and he refused to send them. Similar instances of conflict have 
occurred since then without determination of the question of legal obligation. 
The House takes the action which the treaty requires after some of the mem- 
bers have made speeches insisting that it is not obliged to do so. Mr. Math- 
ews thinks that the inclusion of the Senate in the treaty-making power has 
proved to be a wise provision in the government, but that a minority of the 
Senate should not be allowed to block action on a treaty and that a majority 
should be sufficient to approve the ratification, at any rate if the majority 
represents states having more than a majority of the population of the coun- 
try. In advocating approval of treaties by a majority of the Senate, Mr. 
Mathews has companionship, but that a majority of the population should 
be potential through Senators is a novel idea. The reviewer thinks that 
such an important law as a treaty, limiting, as all important treaties do, 
the sovereignty of the nation, should have general acceptance. A bare 
majority of one body of the legislature should not have unchecked power 
over national rights. Ours is not a government of the unchecked will of the 
majority. As for counting a majority of the population through represen- 
tation in the Senate, the effect of doing so would be to destroy the founda- 
tions of the Senate. What would happen if the Senators from the same 
populous state took opposite sides on the question of approving a treaty? 
The subject is too large to be pursued here, however, and it is only fair to 
say that Mr. Mathews shows little interest in his own suggestion, as he says 
nothing in support of it. It plays no part in the development of his book. 

The power of the President looms large on every page. In some fifty 
instances he has landed armed forces on foreign soil to protect American 
interests, acting under his own authority as Commander in Chief of the 
Army and Navy and under general international right without specific 
congressional authority. This part of the book would have been stronger 
without the quotation from Mr. Taft. 

Mr. Taft says: ‘‘In practice the use of the naval marines for such a 
purpose has become so common that their landing is treated as a mere local 
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police measure, whereas if troops of the regular army are used for such a pur- 
pose it seems to take on the color of an act of war”. Troops were landed in 
China in the Boxer troubles and in Mexico to coerce Huerta, and more re- 
cently in Russia (to mention only a few instances), and we insisted that the 
acts were not acts of war. Marines and blue jackets are armed forces as well 
as soldiers, and Mr. Mathews himself makes no such distinction as Mr. Taft 
implies. 

The chapter on the agreement-making power recites numerous inter- 
national agreements which have been made by the Executive alone. When 
they are the result of specific authority of law they are unobjectionable; but 
when they are initiated on the President’s authority they raise suspicion, for 
they may be secret and they tend to diminish the Senate’s rightful authority. 
However, we must remember that international agreements made by one 
Executive may be set aside by his successor; consequently, they lack certainty 
and stability and foreign governments would not be apt to accept them in 
important matters in lieu of binding treaties. 

The book closes with an account of the modes of declaring war and making 
peace. Congress thus far has never declared war except upon the recom- 
mendation of the President. By inference, the power to declare peace re- 
sides in the same place with the power to declare war. The President ne- 
gotiates the treaty of peace, but before the treaty is completed Congress 
may declare that a state of peace exists. Mr. Mathews narrates the pro- 
ceedings of Congress in April, 1917, when war was declared on Germany. 
Mr. Wilson’s message of April 2 recounted our grievances against Germany 
and added certain other objects for which we should fight—notably ‘‘To 
make the world safe for democracy”. Congress, however, placed the jus- 
tification for war simply upon Germany’s repeated acts of war against the 
Government and people of the United States. 

This is a good book, well conceived, well executed, and serving a useful 
purpose. It will soon pass into general use among students of our foreign 


affairs. 
GAILLARD Hunt. 


Manual of Collections of Treaties and of Collections relating to Treaties. By 
Denys Peter Myers, A.B. Printed at the expense of the Richard Manning 
Hodges Fund. Cambridge: Harvard University Press, 1922. pp. xlvii, 
685. $7.50. 


This book is the second in a series of bibliographies printed by the Har- 
vard University Press, the first having been on the languages, history, etc., 
of Slavic Europe by Robert Joseph Kirmer, Ph.D. The preface, contents 
and a few other lesser portions are printed in French as well as English, but 
the titles are in all languages and few of the books and periodicals have 
been translated. Mr. Myers’ arrangement is: General Collections, 
Ancient, Mediaeval and Modern, collections by states, collections by sub- 
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ject matter, collections by international administration and as an appendix 
The Publication of Treaties. Upwards of 3408 separate titles are cited. 

The purpose of the book is to place a list of books and articles relating to 
his subject before the student of international agreements. The basis of 
Mr. Myers’ work is the lists of Martens, Garden, Martitz and Clunet which 
he has brought together and added to. The book is not a list of treaties but 
of books about treaties and which contain treaties. 

The painstaking industry and exhaustive research of the compiler reflect 
great credit upon him and it is apparent that the book will be very useful. 
It takes its place among the essential works. 

GAILLARD Hunt. 


The Fiscal and Diplomatic Freedom of the British Oversea Dominions. By 
Edward Porritt. Oxford: The Clarendon Press. 1922. pp. xvi, 492. 
(Publications of the Carnegie Endowment for International Peace, Di- 
vision of Economies and History.) $4.00. 


Co-ordination. Inasmuch as it deals with diplomatic freedom only in 
connection with fiscal affairs (p.10), this book falls short of the promise of 
its title. Within the more limited scope, its principal value is (1) that it is 
a creditable attempt to compare, contrast, and, as it were, co-ordinate po- 
litical development in various of the Dominions, instead of, as is usual, trac- 
ing the unrelated history of only one of them; and (2) that the author’s 


familiarity with British political history has enabled him to point to the 
influences which, from time to time in London, aided or retarded the expan- 
sion of colonial freedom. Works confined to Canada, by omitting references 
to the Australian Act of 1850, its modification in 1873, and its repeal in 1895, 
leave us uninformed as to British policy with regard to differential rates of 
customs duties in colonial tariffs, while, on the other hand, the Australian 
books tell us little of the struggle for responsible government and the acqui- 
sition of freedom with regard to protective duties. The Colonial Office 
attitude with reference to bounties and bonuses, too, is one that must be 
studied not in a single colony but in various of them. And the changing 
influences of the ever-changing Colonial Secretaries must be noted as the 
stories develop. In these respects Mr. Porritt’s book, if not altogether 
unique, has special value. 

On the other hand, the author has paid little attention to analysis or or- 
derly arrangement. Freedom to enact tariffs is a part of general legislative 
freedom. Its history cannot be altogether separated from the whole of 
which it is a part, nor indeed from the story of the acquisition by the colonies 
of responsible government. This the author recognized, but he has had 
little success in coping with the difficulties which it raises. 

Responsible Government. If the struggle for responsible government 
(an executive responsible to the House of Commons instead of to the Gover- 
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nors) had been successfully terminated before the efforts to obtain tariff 
and treaty freedom commenced, the author might well have introduced his 
special subject by so saying, and by giving us the dates of the end of the one 
and the beginning of the other. But the date-relations are confused, and the 
year of the conclusion of the earlier contest is very variously stated. 

On p. 61 (see also p. 234) it is said (when referring to the British North 
American provinces) that ‘‘Complete success attended the movement for 
responsible government in 1849. The question was settled when Parliament 
at Westminster in this year voted down resolutions” &c. This statement 
is contradicted at p. 93, where it is said that these decades (1846-1873) 
“‘were the decades in which the North American provinces were struggling 
for responsible government.” It is contradicted also by the assertion on p. 
111 that 1841-1859 was in Upper and Lower Canada “‘the period during 
which the contests for responsible government and for fiscal freedom were 
going on.” Again, on p. 223 it is said that ‘‘the real contest for responsible 
government began . . . in1841. The struggle was over and complete 
success achieved . . . in 1854.” At still another place (p. 222) it is 
said that the movement for responsible government ‘began in Lower and 
Upper Canada in 1828,”’ whereas in Lower Canada the movement was not 
for responsible government but for an elective Legislative Council. On 
p. 250 it is said that responsible government was conceded to Nova 
Scotia and New Brunswick in 1848, to Prince Edward Island in 1853, and 
to Newfoundland in 1855; while at p. 268 it is said that ‘‘ responsible govern- 
ment was established in New South Wales in 1850 and in Victoria and South 
Australia in 1854.” 

There can be little objection to fixing 1849 as the end of the struggle for 
responsible government, although, if a specific year must be mentioned, 
1847—the year of Elgin’s arrival in Canada as Governor—might be pref- 
erable. But the action of the British Parliament in 1849 to which the 
author refers had no relation to responsible government. The question 
there was not whether a Governor should follow the advice of his ministry, 
but whether a statute of the Canadian Parliament should be disallowed by 
interposition of the Crown. Had the author adhered to the 1849 date, and 
had he recognized that the struggle for fiscal freedom commenced (substan- 
tially) after that year, he would have been saved much of the confusion of 
Part IV of his book (pp. 213-281), entitled ‘‘ Responsible Government and 
Fiscal and Diplomatic Freedom.”’ Of responsible government he need have 
said little. 

Fiscal Freedom. Free trade, as preached by Cobden and Bright, being 
as much an evangel as an economic principle, British governments, while 
releasing the colonies from the restrictions of the commercial system and 
the navigation laws, were unwilling to agree that any of the impediments 
of the old system should be introduced there—either protection or pref- 
erences, either bounties or bonuses. 
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The story with reference to protection (separated from the rest of the 
story of colonial political development) is a short one. The Canadian Par- 
liament enacted the Cayley tariff in 1858 and the more important Galt 
tariff in 1859: in these, duties protective as against British goods were im- 
posed; but the statutes, nevertheless, were permitted to go into operation. 
And, in consequence, no later colonial protective tariffs, in either the British 
American or Australasian colonies, were interfered with (p. 224). From his 
relation of these facts the author omits the extremely noteworthy communi- 
cation of protest from the Canadian Government. It is one of the most 
important documents which ever left Canada, and is rarely overlooked. 

Canada led the way also with reference to differential or preferential tar- 
iffs by providing in 1850 for reciprocal advantages with the other British 
American colonies (p. 154). Taking warning by this, the British Parlia- 
ment, in arranging the constitutions of Australian colonies, inserted a clause 
prohibitive of such departures from the principles of free trade. Efforts 
for release from the restriction were partially successful in 1873, but com- 
pletely only in 1895. Mr. Porritt tells the story, but disjointedly (pp. 93, 
94, 111, 116, 118-21, 123, 134, 136, 278-9). The subjects of bounties and 
bonuses are adequately dealt with, but again disjointedly (pp. 85, 87, 99, 
111, 114, 128-32, 137, 218). 

Dealing with the veto on colonial legislation, the author finds it necessary 
to speak of statutes other than those of fiscal character. Interference with 
tariff legislation alone could have been very shortly dealt with. To the 
larger subject, the author devotes four chapters (pp. 252-281), and from 
them is omitted much that ought to appear in a general survey,—for ex- 
ample, the conflict over the Canadian bill with reference to copyright. In 
other words, in this connection, as with reference to responsible government, 
the author has been able neither to separate his subject from the general 
story of political development, nor, on the other hand, succinctly to indicate 
the affiliations. 

Era of Indifference. In various other respects, the author has fallen into 
mistake. For example, at p. 283 he says,—‘ The era of indifference to over- 
sea possessions . . . extended from the loss of the North American 
colonies to the first Jubilee of the reign of Queen Victoria in 1887,” and he 
divides the era into three periods: 1783-1859; 1859-1873; and 1873-1887 
(pp. 283-4). Dating British indifference back to 1783 is to make incom- 
prehensible the whole story of the persistent resistance of British statesmen 
to colonial efforts for responsible government. One effect of the American 
Revolution was to make clear that such colonies as Canada would some 
day assert their independence, but the other effect was to induce study of 
methods by which the arrival of such misfortune might be postponed. On 
20 October 1789, the Colonial Secretary sent to Lord Dorchester (Governor 
in Chief of the British North American Colonies) a memorandum in which 
was elaborately discussed—‘‘ by what means the connection & dependence 
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of Canada, on this country, may be so preserved, & cultivated, as to be ren- 
der’d most beneficial to Great Britain, during its continuance, & most per- 
manent in its duration.”” Eventual independence was unavoidable, ‘ But 
the real question now to be decided is, what system is best calculated to 
remove this event to a distant period & to render the connection, in the 
interval, advantageous to the Mother Country without oppression or injury 
to the Colony” (Canadian Constitutional Documents, 1789-1791, Part I, 
p. 982). 

Indifference to retention of Canada arose and increased only as her value 
diminished. While her trade was regulated by the statutes of the British 
commercial system and by the navigation laws, anxiety, rather than in- 
difference, was the attitude of the Colonial Office. Every exhibition of 
tendency toward self-government was countered. The Colonial Office was 
‘the office at war with the colonies” (p. 312), and finally drove the Canadas 
into rebellion against it. The colonies were valuable, and the colonies must 
be retained. Adoption of the principles of free trade in commodities, and 
unrestricted access of foreign shipping, was the explanation of the commence- 
ment of the era of indifference. The colonies had ceased to be of value, and 
the colonies might go. That was natural. Termination of the indifference 
came, not in any particular year, but gradually with the growth of convic- 
tion that Canada had once more become valuable,—this time for her fight- 
ing capability. 

Not recognizing this last mentioned fact, the author explains the end of 
the era of indifference by British loans for railway and other purposes; by 
emigrations which “created another link of empire and also stimulated a 
more widely extended popular interest in Great Britain in the dominions” 
(p. 403); by the work of the Royal Colonial Institute; by the propaganda of 
the Imperial Federation League; by the meetings of the Chambers of Com- 
merce of the Empire; by the Colonial Conferences; by ‘‘the appearance on 
the scene of Germany as a new European competitor for oversea possessions” 
(p. 405). Most of these movements had but the slightest relation to the 
British change of attitude, and it was the desire to combine the colonies in 
a war-union (a kriegsverein, to use Lord Salisbury’s word) that actuated the 
Imperial Federation League, and that engaged the attention of the first of 
the Colonial Conferences. The later meetings have all dealt with the same 
subject. Very clearly, then, until the adoption of free trade, while Canada 
was of enormous value to the United Kingdom, there was no British in- 
difference. And after Canada became of military value, there was none. 
Between these periods, Canada was of no value, and was somewhat unani- 
mously told that she might as well “‘cut the cords and go.” ‘That is as one 
would have expected. 

Treaties. The author’s treatment of the treaty-making power of the 
colonies is complete, if the phraseology employed is somewhat faulty. Com- 
mencing with the demand of New Brunswick in 1850 for “‘full power to treat 
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with foreign nations on all subjects of trade and shipping” (p. 168), the 
author proceeds to discussion of “‘the next definite claim for representation 
in treaty-making,” not observing that representation was not at all what 
New Brunswick had demanded. Chapter V has in its title ‘‘The claim of 
direct representation in treaty-making conceded” (p. 173); but the only 
claim was that persons should be permitted ‘‘to proceed to Washington in 
order to confer with the British Minister there, and to afford him information 
with respect to the interests of the British North American provinces” (p. 
178; and see pp. 184-5). That was all that was conceded, and to it the 
author attaches unmerited significance (p. 186; see note 4 on p. 189). Not 
until a later year (1884) was the Canadian representative associated with 
the British and given, in effect, the conduct of the work of negotiation 
(p. 191). A later Colonial Secretary, Ripon, did not like that situation, 
and, in his despatch of 28 June 1895, declared that ‘‘To give the colonies 
the power of negotiating treaties for themselves without reference to her 
Majesty’s government would be to give them an international status as 
separate and sovereign states, and would be equivalent to breaking up the 
Empire into a number of independent states” (p. 195). He added that 
nevertheless “‘it would be desirable, generally, therefore, that he [the British 
diplomat] should have the assistance, either as a second plenipotentiary or 
in a subordinate capacity, as her Majesty’s government think the circum- 
stances require, of a delegate appointed by the colonial government” 
(p. 196). 

The Ripon limitations were disregarded, and the right of Canada to nego- 
tiate her own commercial treaties was recognized in 1907 in connection 
with the arrangements for the Franco-Canadian treaty of that year. Free- 
dom to negotiate such treaties had thus been achieved (pp. 198-212). But 
while it is true as the author says that the movement for it “was a direct 
and immediate outcome of the successful assertion of fiscal freedom” (p. 
211), it is not correct to add “in the years from 1850 to 1867 by the British 
North American provinces.” The successful assertion was in 1859—as above 
stated. It will be observed that Canada was well on the way to freedom to 
make treaties while the Australian colonies were still under statutory in- 
hibition to grant preferences outside Australia. 

Minor Points. Chapter VIII opens with an interesting forecast of ‘Seven 
distinet Crises’’—of “seven occasions in the period from 1846 to 1907 on 
which the Colonial Office and Governments in London had to decide whether 
they would make concessions to demands from the self-governing colonies 
for larger powers over their fiscal legislation, or over developments growing 
out of the power which had accrued to them in connection with their fiscal 
and commercial policies” (p. 154). The first was in 1850, when a Canadian 
statute providing for differential duties with other British American colonies 
was allowed to go into operation (pp. 154-5, 278). The second was in 1859, 
when the Galt statute providing for protective duties was allowed to go into 
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operation (p. 155). The third, referred to in a later chapter, had reference 
to Canadian representation during negotiations at Washington (pp. 161-2). 
After fifty pages of extraneous matter, the fourth crisis is stated to have 
been the Australian struggle of 1867-73 for the power to enact preferential 
tariffs (pp. 212, 278, 389). For specification of the remaining three crises the 
reader is left to his own insight. At p. 14 is the statement that “Revenue 
derived from the duties imposed by British Possessions Acts was, in accord- 
ance with the terms of sections in these acts, covered into the treasuries of 
the provinces.”” It was one of the principal grievances of the Opposition 
leaders in Lower Canada not only that these revenues were not so placed, 
but that until about 1818 the Governors would give no information as to 
their amount. 

When referring to the opposition of the Colonial Office to the wayward- 
ness of the colonies with regard to lapses from free-trade principles, Mr. 
Porritt frequently mentions ‘“‘the Government propaganda for a free trade 
Empire” (pp. 79, 111, 112-117, 194, 389). Of propaganda in the ordinary 
sense, there was none. Colonial Office interference is not propaganda. 

It is far from accurate to say of the Dominions that “all these political 
civilizations, with their parliaments, cabinets, executive departments of 
state, and judicial systems, are fashioned to the last detail after English 
models” (p. 19). The Dominions have no hereditary and ecclesiastical 
House of Lords. They have no combination of judicial and political fune- 
tions in a Lord Chancellor and various Law Lords. And their Senators 
have no appellate jurisdiction over the laws courts. Other differences could 
easily be mentioned. 

In various places the author refers to the Dominions “status of nation 
within the British Empire” (pp. 19, 43, 64, 408). Being without meaning, 
the phrase is one into which may be poured any notion one chooses to select. 
Whatever the author may have intended, it is not true that ‘‘ Restrictions on 
fiscal legislation excepted, the colonies in the North American group, 
the colonies in the Australasian group, and the Cape Colony were, in 1867— 
1873, quite near the present status of nation within the Empire”’ (p. 225). 
In a footnote to this statement, the author quotes from Mr. Lloyd George: 
“The British Empire is a League of nations,’’—a rhetorical phrase that 
ought to be left to the platform and the newspapers. 

When explaining the meaning of the ever-recurring Canadian phrase 
‘national policy,” the author says that it included, “‘(1) the continuous 
and wide immigration propaganda for the peopling of the provinces west of 
the Great Lakes, and (2) the development of the national grain route, by 
rail, lake, and canal from all the grain-growing provinces to tidewater ports 
on the Atlantic” (p. 121, note). That is incorrect. 

When referring to Mr. Joseph Chamberlain’s tenure of the Colonial 
Secretaryship, the author says, ‘‘a tenure that is recalled with satisfaction 
in the capitals of the Dominions from the fact that it was in 1898 that the 
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self-governing colonies were at last freed from the fiscally hampering articles 
of the Prussian treaty of 1865, and of a seore of other commercial treaties made 
by Great Britain before 1878 to which the self-governing colonies had not 
been consenting parties” (pp. 199-200). The Prussian and Belgian treaties 
were denounced in 1898. The others were not. At the Imperial Con- 
ference of 1911, a resolution was passed recommending that action in that 
respect should be taken. Mr. Chamberlain’s tenure of office is specially 
remembered in Canada because of his imperializing efforts, which Sir Wilfrid 
Laurier successfully withstood. Mr. Chamberlain wanted contributions 
to the British navy; the enrollment of colonial troops for service in foreign 
countries; the establishment of an Imperial Council which would develop 
into an imperial parliament with powers of taxation, &c. Canada’s “‘sat- 
isfaction” is that she escaped these things. 

Conclusion. While it is impossible to disregard the defects of Mr. 
Porritt’s book (some of which may have been due to failing health and in- 
ability to revise the proofs), acknowledgment must be made of its many 
merits, the most conspicuous of which are (1) the co-ordination above re- 
ferred to; (2) the useful and scholarly collection of relevant and (upon the 
whole) accurately stated facts, made accessible by a good index; and (3) 
the appendices of sixty-one closely printed pages, in which may be found 
many of the documents referred to in the text. 

Joun S. Ewart. 


The Secret Treaties of Austria-Hungary 1879-1914. By Alfred Franzis 
Pribram. 2 vols. English edition by Archibald Cary Coolidge. Trans- 
lated by J. G. D’Arcy Paul and Denys P. Myers. Cambridge: Har- 
vard University Press, 1920, 1921. pp. xvii, 308; ix, 271. $2.00, $3.00. 


Volume I contains a series of treaties, conventions and declarations that 
are related to the policies of the Central Powers and of Italy together 
with an introduction by Professor Pribram. 

The main treaties that interest us are those of the Austro-Hungarian- 
German Alliance of 1879, which, from that time to the end of the world 
war, was the basis of the mutual relations of the Central Powers, and the 
kindred but independent and more famous Triple Alliance of Austria- 
Hungary, Germany and Italy. This alliance beginning in 1882, was re- 
newed with changes in 1887, 1891, 1902 and 1912. It was embodied in 
five distinct treaties. But we are also interested incidentally in documents, 
now also collected here, of the League of the Three Emperors, the Rein- 
surance Treaty, and various other alliances, in some of which we find Ruma- 
nia having common understandings with Austria-Hungary, Germany and 
Italy; of Austria-Hungary with Serbia, and of Austria-Hungary with Russia 
on Balkan affairs; a political agreement for the preservation of the status 
quo in the Mediterranean which was inspired by fear of French extension 
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between Great Britain, Austria-Hungary and Italy dating back to 1887; 
and a naval agreement for united action between Austria-Hungary, the Ger- 
man Empire and Italy which went into force as recently as 1913. 

Volume II contains an account of the various negotiations relating to the 
five treaties of the Triple Alliance and to Austro-Russian agreements, the 
Dual Alliance, and Franco-Italian agreements, with some of the documents 
mentioned in an appendix. The understandings of Italy and France were 
inconsistent not only with the supposed antagonism of those countries to- 
wards each other, but with Italy’s loyalty to the Triple Alliance; and 
with a special treaty between Italy and Germany which in case of war fol- 
lowed by the taking of guaranties involved French interests in northern 
Africa and even looked to accessions on the Italian border of French home 
territory itself. These inconsistent understandings of Italy and France, 
however, apart from changes in political interests that developed later, 
gave some excuse for the participation of Italy on the side of France in the 
world war. 

The texts of the agreements, which were written in French or German, 
are printed on the left hand page and the English translation on the right; 
so that, the reader’s eye may conveniently run from one to the other at will. 
Mr. Myers, whose familiarity with treaties is well known, is the principal 
translator of the French and Mr. Paul of the German originals; both of 
which are rendered into smooth English. 

The author’s introduction, which appears in the first volume, is helpful 
to a clear understanding of the succession of treaties of the Triple Alliance 
and may suffice for the general reader if he cares to go no farther; while the 
story of the negotiations, which with its short documentary appendix fills 
the second volume, presents sufficient detail to be a valuable help to the 
specialist. Both volumes taken together make an exceptional source book 
and commentary. 

Professor Pribram’s information is taken chiefly from Austro-Hungarian 
archives which became accessible after the fall of the Dual Monarchy and is 
necessarily partial because it needs supplementing from the records of the 
German and Italian foreign offices, but though it reflects a critical spirit 
on the part of a patriotic scholar it is set forth in a temperate manner. 

The complete texts of the treaties of the Triple Alliance were first brought 
to light by Professor Pribram and their publication together with the his- 
tory of the negotiations is the chief reason for making his book. The exact 
wording of the treaties of the Triple Alliance, except for four articles, is 
new to the public. We now know that there were as many as fifteen articles 
in their later stages, the contents of some of which had not been surmised 
before. The treaties of the Triple Alliance were supposed to be defensive, 
and so they were to a large degree, but they might also have become ag- 
gressive in certain contingencies. This was particulariy the case in respect 
to the Balkans and to questions relating to the Ottoman coasts of the Adri- 
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atic and the Aegean Seas, which when settled on the breaking up of the 
Turkish Empire were to be adjusted between Austria and Italy on the basis 
of mutual compensations; and in respect to North African acquisitions, the 
settlement of which, though the Egyptian question was left undisturbed, 
was to redound to the benefit of Italy, even though that meant war by 
jermany and Italy with France, who was Italy’s principal rival. 

We must express our thanks to Professor Coolidge, the American editor, 
for his rearrangement of the material of Professor Pribram’s book in order 
to make it less bulky than, with translations added, it might have been as 
originally published, as well as for certain notes and headings that he has 
added for American readers, and we must remark the persistency of Professor 
Pribram himself in carrying out his plan not only to reveal the actual con- 
tents of the treaties but to give an exhaustive account of their negotiation. 
Although the narrative is loaded with details, is lacking in interesting char- 
acter portrayal of the individual statesmen who were connected with the 
transactions, and is without dramatic touches, it makes steady progress, 
ends with a climax, and presents a picture of the mind of a nation. That 
nation is Italy, to whose ambitious and clever diplomats the author pays 
tribute even though he doubts whether, in view of their new Slavic neighbors 
on the Adriatic and continued French domination in the Mediterranean, 
they have put their country in a better position than she held before the war. 
Italy, if the author’s argument is to be accepted, secured by appeals, lamen- 
tations, flatteries and threats, many advantages from Austria-Hungary and 
Germany in the time of their necessities. She, flirting with France, England 
and other countries, at the same time, was suspected by the Central Powers 
of being an undependable partner and, in the author’s mind, gained in finan- 
cial strength, increased as a great Power, and carried out imperial policies 
which would have been impossible without the alliance; but Germany and 
Austria reaped some advantage fromit. If Germany had become engaged in 
defensive war with France, Italy would have been expected to aid and in any 
case not menace Germany, or if either Germany or Austria-Hungary were 
drawn into a defensive war with a non-signatory great Power, e. g., with 
Russia, which was always a possibility, neither had to consider the likelihood 
of attack from Italy at the same time, as under these circumstances Italy 
was pledged to benevolent neutrality. In fact Italy kept neutral when the 
Central Powers began war with France and Russia. Without Italian neu- 
trality at the outset the Central Powers could not have made their initial 
successes, either on the Western or Eastern front. Had their warfare been 
strictly defensive, Italy, under the terms of the alliance, could have been ex- 
pected to stand by them. 

Among the things that impress one who reads the treaties and the story 
of their negotiation are the secrecy about them, which was successfully 
maintained; the unfortunate situation in which this world has been placed 
by a system of independent states in which each may add the territories of 
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weaker states to its possessions, if with its own strong arm or with the poten- 
tial help of an alliance like the Triple Alliance, it can keep its rivals from 
interference and from extension, a system that seems to have reached its 
culmination and to have begun its decline in our own time; the logical ne- 
cessity, however, of alliances and of a balance of power so long as independ- 
ent imperialistic nations exist; the wisdom of having kept the United 
States practically out of alliances up to this time; the desirability of still 
keeping our country clear of them, in the future; and the need of an inter- 
national organization based upon the mutual interests of all nations rather 
than on the special interests of some of them; of juridical methods rather 
than methods of force; an organization in which alliances and secret treaties 
have no place. 

That the whole arrangement of the Triple Alliance, therefore, has gone 
by the board is one of the greatest blessings of the worlds’ upheaval; and 
it should be the hope of every lover of mankind that a better order of Euro- 


ean relations may take its place. . 
P P JaMEs L. TrrYon. 


Intervention in International Law. By Ellery C. Stowell. Washington, 

D. C.: John Byrne & Co. 1921. pp. vili, 558. 

In this volume Mr. Stowell has industriously and successfully gathered 
together data relative to many interventions which have taken place between 
nations, for purposes of redress, expiation, indemnity, security, or punish- 
ment, devoting much attention particularly to humanitarian intervention. 
In our point of view, and in the present chaotic state of what passes under 
the name of international law, the book has the value resultant upon indus- 
trious labor and judicious collection of instances. We can not believe, how- 
ever, that it is written upon the theory of international law which, with 
growing civilization among men, must be accepted if sound reason and the 
highest ideals of justice are to prevail. The author accepts too readily, 
we conceive, the principle that might makes right, coupling this with the 
idea that that which has been done by nations, if repeated sufficiently often, 
makes law. Of course as to things indifferent in themselves the practices of 
nations may makesound customs, but the practice of the stronger to lay down 
rules of action for the weaker, which is almost universal in cases of inter- 
vention, is quite another matter. This distinction Mr. Stowell ignores, 
but may only be criticized for this to the same degree that other writers, 
who feel that they are laying down international law, may be subjected to 
the same criticism. Our position in this respect may be elucidated by exam- 
ining some extracts from Mr. Stowell’s work. He says, for instance: 

It sometimes happens that a weak or harassed government is unable 
or unwilling to compel its nationals to observe International Law. In 


such a situation, the State whose nationals or whose interests are en- 
dangered may act directly to compel the observance of International 


Law. 
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If Mr. Stowell had simply said that in such cases States often use violence, 
he would have been more nearly correct, and if he had observed that nations 
only so act when they feel themselves to be very much stronger than the 
nation supposed to be in default, he would have made an observation jus- 
tified by the instances he cites. 

Mr. Stowell points out the difficulties which arise within a community 
when individuals seek revenge on their own account, and he finds that there- 
by the ‘“‘avengers were constantly embroiling the community in order to 
gratify their more selfish lust for revenge.”” That an infinitely greater and 
more intolerable evil exists when a nation becomes its own avenger, and 
that such action is in itself a violation of true international law, Mr. Stowell, 
we regret to say, does not appreciate. Particularly he regards a supposed 
loss of prestige as a justification for bloody intervention. Exactly why this 
should be true when similar actions are not justified on the part of an in- 
dividual in like case, or why the wholesale slaughter of men to restore pres- 
tige should be more virtuous than individual killing does not appear. 

An illustration of the repetition of the old idea that superior force is its 
own law is furnished by Mr. Stowell when he says that in settlement of the 
Alabama Claims the American demand for indirect losses was not allowed, 
“but if war, instead of arbitration, had settled the controversy, there would 
have been no legal objection to the collection of the indirect losses, pro- 
vided that the result of the recourse to arms had been sufficiently favorable 
to the United States.”’ It was by virtue of a general principle of law, thor- 
oughly recognized in England and in the United States as between private 
individuals, that indirect losses were not allowed. In other words they were 
not treated as either legal or right. A successful war, however, in Mr. Stow- 
ell’s opinion, would have changed the legal situation and converted that 
which was originally illegal into legality. 

It can not be admitted that anything which may properly be called law 
can be changed in its nature by a show of superior force, and so long as what 
passes as international law recognizes the contrary, it will fail to be a science 
or worthy of respect. 

Mr. Stowell finds that ‘‘ when a State exacts redress for the injury to its pres- 
tige or interests, it protects society by making it certain to all who harbor evil 
designs that the transgressor will be brought to book.’”’ Inasmuch as such 
exaction of redress never takes place except the attacking nation be stronger 
than the supposed offending nation, Mr. Stowell’s statement can only be 
true when the offender is the weaker. He leaves, therefore, the nation 
superior in power with full liberty to harbor evil designs without fear of 
being brought to book. But after all, who is to determine that the weaker 
nation has wrongfully affected the “‘prestige or interests’”’ of the stronger? 
So long as the stronger nation alone settles this matter, there can be neither 
law nor justice controlling the situation. The whole statement, therefore, 
amounts simply to an assertion that if the weaker nation does something 
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that the stronger nation conceives prejudicial to it, the stronger nation can 
attack and inflict its own punishment. This may be true as a statement of 
fact, the fact being that the stronger nation is a law unto itself, but it is not 
a statement of anything that may be regarded as fundamental international 
law. 

Again illustrating his idea, Mr. Stowell states that, “In view of the many 
instances in which bombardment and drastic measures have been employed, 
it is hard to deny that there is a presumption of legality in their favor.” In 
other words, it would seem from Mr. Stowell’s declaration that the more 
often under circumstances of brutality, stronger nations have taken venge- 
ance into their own hands, the more convincing the proof of their right to 
be judges in their own cause and to inflict death upon innocent people in 
no wise connected with the offense. It would seem that the multiplication 
of ciphers somehow creates a positive quantity. True international law 
can not be so written. 

All we have said is not a discussion as to whether war is or is not proper 
or justifiable. It is simply to point out that law is one thing and that the 
organized chaos (paradoxically speaking) called war is another and entirely 
different thing. Confusion upon this point on the part of international law 
writers has made their teachings a mockery to the laymen, who will not 
regard international law seriously till a bill of divorceement has been signed 
between it and war in all its phases. The two do not belong in the same bed. 

In the present state of barbarism in international law, or pseudo inter- 
national law, the usefulness of Mr. Stowell’s book and the occasion for its 


writing may not be denied. 
Jackson H. Ra.ston. 


La Liga de las Naciones—Trabajos de la Segunda Asamblea. By Cosme de 
la Torriente. Habana: Imprenta y Papelerfa de Rambla y Cfa., 1922. 


pp. 260. 


The above is a report made to the President of Cuba by Sefior Cosme de 
la Torriente in his capacity of president of the Cuban Delegation to the 
Second Meeting of the League of Nations. The report is divided into 
fourteen parts followed by several appendices, eight in number, which com- 
plete and illustrate the text. The first twelve parts of the report cover some 
explanatory and historical antecedents, organization of the Assembly, per- 
sonnel of the various committees created and the proceedings and resolu- 
tions and recommendations adopted. 

Part XIII of the report contains some interesting remarks in respect to 
the League: 


The League has already accomplished something, but has not as yet 
carried out all the program announced in the Covenant either expressly 
or by implication. For instance, little has been accomplished in the 
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way of centralization, the true internationalization of all offices, com- 
missions or international unions existing under general conventions. 
It is, however, impossible at the present time to accomplish anything 
really complete from an international point of view, unless the world 
can be assured of the great spiritual and material support of the United 
States of America; moreover, the absence of this powerful State from 
the League is solely responsible for the perplexities felt in some quar- 
ters in respect thereof, and specially for the present delay in accomplish- 
ing two of the most far-reaching reforms which the League is endeavoring 
to introduce in the relations between nations, namely, the practical re- 
duction of armaments and the establishment of the economic blockade. 

The Covenant is not, nor can it be, perfect. The necessity of 
amending its provisions is quite evident; and in the amendments to be 
introduced, attention should be given to the organization of the Coun- 
cil, reénforcement of the authority of the Assembly, over certain ques- 
tions, without thereby giving rise to situations which might be 
inconsistent with the sovereignty and individual interests of the States 
members of the League. There is urgent need, on the other hand, of 
special reforms to facilitate, in the future, the admission of the United 
States to the League; and these reforms should come from, or rather 
originate with the delegations of the American members. Perhaps the 
American foreign offices should not further delay the work of drafting 
a plan of amendments to the Covenant with this end in view. 

There is a great Pan-American interest, and a universal interest as well, 
in facilitating at the same time, by all possible means, the admission of 
Mexico, Ecuador and San Domingo as members of the League of Nations. 
When all the American countries come to be thus represented in the 


League, the influence of this Continent over the work and progress of 
the Association will be decisive in respect to the preservation of peace 
and the establishment of justice and equality among nations. 


And referring to the personnel of the offices of the League, it is said: 


A greater number of non-European nationals must be included in the 
personne! of the offices of the League, without overlooking the propor- 
tion of Latin-Americans. When the occasion arises to fill vacancies in 
the League calling for a knowledge of the Spanish language, spoken and 
written, these positions should not be filled by the nationals of only 
two or three out of the sixteen Spanish-speaking members, but should 
be distributed proportionally ; and when it becomes necessary to appoint 
experts on Latin-American questions, only citizens of the Latin-Amer- 
ican Republics should be eligible for appointment, as the only possible 
and competent candidates to these positions. 

Europe is still in need of the League of Nations more than any other 
part of the world; but, without intending to make a selfish declaration, 
it is to be hoped that the interest of the League in strictly non-European 
problems will continue to grow. For this reason it is desirable that the 
personnel of the offices of the League be modified as above suggested. 


Then follows a number of recommendations intended to “create and pro- 
mote, through the League, relations of solidarity, appreciation and respect 
founded upon the strict fulfillment of international obligations and discharge 
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of the responsibilities which are imposed upon Cuba by her own status as 
a sovereign state.” 

The appendices refer to the personnel of the several delegations to the 
Assembly, order of business and proceedings of the plenary sessions, Covenant 
of the League of Nations, and list of original members thereof and States 
invited to join the same, by-laws of the Assembly and of the Permanent 
Court of International Justice, and a report of the proceedings of the third 


committee of the Assembly. 
Pepro Capo RopRIGUEz. 


NOTES 


Le droit international public positif. By J. de Louter. Oxford: Oxford 
University Press. 1920. 2 vols. pp. xi, 576; vi, 509. 


In the year 1910 Professor de Louter, the veteran occupant of the chair 
of public international law at the University of Utrecht, in the Netherlands, 
published in the Dutch language his Het Stellig Volkenrecht (Positive Inter- 
national Law), a work which was promptly accepted as one of the best 
treatises on the subject in recent times, by reason of the scrupulous fairness 
and the scientific method with which all questions were approached and the 
thoroughness with which they were treated consistent with limitations of 
space. For an extended review of that work reference is made to an earlier 
volume of this JouRNAL.! 

The French edition which has now appeared is a translation by the hand 
of the author himself, thus rendering his work accessible to students of inter- 
national law throughout the world. Some modifications have been made to 
bring the work forward to the date of the commencement of the World War, 
in order to present a faithful statement of public international law as it ex- 
isted in 1914, with the expectation that its status at that date will be the 
foundation for its further development. 

The importance of Professor de Louter’s treatise is indicated by the fact 
that it is the third to appear in the Bibliothéque de Droit des Gens of the Carne- 
gie Endowment for International Peace. 


International Relations. By James Bryce. New York: The Macmillan 
Co. 1922. pp. viii, 275. $2.50. 


This volume, the last published work of the distinguished author, contains 
the eight lectures delivered by him before the Institute of Politics at Wil- 
liamstown, Mass., in the summer of 1921. The preface written by the 
author on December 22, 1921, exactly one month before his death, states: 


Painfully struck by the fact that while the economic relations between 
nations have been growing closer, and the personal intercourse between 
their members far more frequent, political friendliness between States 


1 Volume 5, page 834. 
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has not increased, such men have been asking why ill feeling continues 
still so rife. Why is it that before the clouds of the Great War have 
vanished from the sky new clouds are rising over the horizon? 
What can be done to avert the dangers that are threatening the peace 
of mankind? 

This book is intended to supply some materials for answering the 
questions aforesaid by throwing upon them the light of history. It is 
History which, recording the events and explaining the influences that 
have moulded the minds of men, shows us how the world of international 
politics has come to be what it is. History is the best—indeed the 
only—guide to a comprehension of the facts’as they stand, and to a 
sound judgment of the various means that have been suggested for 
replacing suspicions and enmities by the cooperation of States in many 
things and by their good will in all. 


Lecture 1 dealt with “The Earlier Relations of Tribes and States to One 
Another”; Lecture 2, ‘The Great War and its Effects in the Old World”’; 
Lecture 3, ‘‘Non-Political Influences affecting International Relations’’; 
Lecture 4, ‘‘The Causes of War’’; Lecture 5, ‘‘ Diplomacy and International 
Law’’; Lecture 6, ‘‘ Popular Control of Foreign Policy and the Morality of 
States’’; Lecture 7, ‘‘Methods Proposed for settling International Contro- 
versies’’; Lecture 8, “Other Possible Methods for Averting War’’. 


The History and Nature of International Relations. Edited by Edmund A. 


Walsh. New York: The Macmillan Co. 1922. pp. 299. $2.25. 


This is a collection of special lectures delivered on International Rela- 
tions before the students of the School of Foreign Service, Georgetown Uni- 
versity, Washington, D. C., edited by the regent of the school. 

The lecturers and their subjects are as follows: Dr. Stephen P. Duggan, 
“The Fundamentals in a Scientific Study of International Relations’’; 
Professor Michael I. Rostovtseff, “International Relations in the Ancient 
World”’; Professor Carlton J. H. Hayes, “ Medieval Diplomacy’’; Hon. 
James Brown Scott, “Development of Diplomacy in Modern Times”’; 
Professor James Lawrence Laughlin, “Economic Factors in International 
Relations”; Hon. John Bassett Moore, “Specific Agencies for the Proper 
Conduct of International Relations’; Hon. Esteban Gil Borges, ‘‘ The Evo- 
lution of International Private Law’’; Hon. Leo S. Rowe, “ Latin America as 
a Factor in International Relations’’; Hon. Paul 8. Reinsch, ‘‘ The Far East 
as a Factor in International Developments”’; Professor Edwin M. Borchard, 
“The United States as a Factor in the Development of International Rela- 
tions”’. 

A brief appendix narrates the influence of Grotius, Suarez and De Victoria 
upon international law, and calls attention to the republication of their 
works in “ The Classics of International Law” by the Carnegie Endowment 
for International Peace. 
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Transactions of The Grotius Society. Vol. VII. London: Sweet and Max- 
well. 1922. pp. xlii, 166. 8s. 6d. net. 


This volume contains papers read before the Society in the year 1921. 
The preliminary pages relate to the business affairs of the Society, and con- 
tain memorial notices of deceased members, including Prof. Henry Goudy, 
Sir John Macdonell, and Lord Reay, and an account of the tribute to Gro- 
tius made by members of the Society at his tomb in Delft on September 5, 
1922. 

The principal papers contributed to the volume are: ‘‘The Infancy and 
Youth of Hugo Grotius’’, by W. S. M. Knight; “Aerial Warfare and the 
Laws of War’’, by Herbert F. Manisty; ‘The Right of a Belligerent Mer- 
chantman to Attack’’, by Professor Hugh H. L. Bellot; ‘“Justiciable Dis- 
putes”, by Ernest A. Jelf; ‘‘The Law of the Air’, by Wm. Latey; “ Peace 
versus The League of Nations’’, by Sir Graham Bower; ‘“‘ The Washington 
Conference and Air Law in Disarmament’”’, by Professor de Montmorency; 
“The Baltic Minorities’’, by Baron Heyking; ‘‘ Military Administration of 
Occupied Territory in Time of War’’, by Lieut.-Col. de Watteville; ‘‘Chemi- 
cal Warfare; The Possibility of its Control”’, by Major Victor Lefebure. 


The British Year Book of International Law, 1922-23. London: Henry 
Frowde & Hodder and Stoughton. New York: Oxford University Press, 
American Branch. pp. vi, 260. 16s. net. 


This is the third year issue of the British Year Book of International Law. 
The present volume contains the following leading contributions: 

“Contraband’”’, by the late Sir H. Erle Richards, followed by a memorial 
notice of the author prepared by Viscount Finlay; “The International 
Status of the British Self-Governing Dominions”, by Malcolm M. Lewis; 
“The Territoriality of Bays”, by Sir Cecil Hurst; ‘‘ Enemy Ships in Port at 
the Outbreak of War’’, by Professor A. Pearce Higgins; ‘‘ An International 
Criminal Court and the Resolutions of the Committee of Jurists’”’, by Lord 
Phillimore; ‘‘Blockade in Modern Conditions”, by H. W. Malkin; “ An- 
gary’’, by C. Ll. Bullock; “‘The History of Intervention in International 
Law’’, by P. H. Winfield; ‘Submarines at the Washington Conference’’, by 
Roland F. Roxburgh; ‘‘Immunity of States in Maritime Law’’, by W. R. 
Bisschop; ‘‘The Barcelona Conference on Communication and Transit and 
the Danube Statute’, by G. E. Toulmin. 

Following the leading articles are a series of notes on the Washington 
Arms Conference, the Monaco Congress on Aerial Law held in 1921, The 
Second International Child Welfare Congress, held in Brussels in July, 
1921; the Rome session of the Institute of International Law, held in Octo- 
ber, 1921, and several other notes, including a note on and the text of the 
decision of the Vice-Admiralty Prize Court of Hong Kong, in the case of 
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The Greta involving the carriage of belligerent troops by a neutral transport. 
Two pages are devoted to a digest of cases dealing with international law 
decided by the English courts during the past year. A department of 
book rev-ews notices some of the leading works on international law is- 
sued during the year; a summary of events entered by countries and 
subjects is given, with references, for the period June 1, 1921 to April 30, 
1922; and the volume closes with a bibliography covering the same period of 
books, periodicals and official publications dealing with international law 
and related subjects. The volume contains an adequate index. 


Grotius Annuatre International pour 1921-1922. La Haye: Martinus 
Nijhoff, 1922. pp. viii, 308. 12 fl. 


This issue of the Grotius Annuaire International is prefaced by an appre- 
ciation of the services of Jonkheer H. A. van Karnebeek, Minister of Foreign 
Affairs of the Netherlands, written by Dr. Loder, President of the Perma- 
nent Court of International Justice. 

The volume is printed chiefly in French, and the principal contributions 
are on the following subjects: 

‘“‘Some observations on the réle of states of the second rank in the concert 
of powers: Holland and international cooperation”, by J. A. van Hamel; 
“Commission and Bureau of Maritime War Damages”, by K. Jansma. 
Annexed to the foregoing article is a summary of the maritime damages 
suffered by Holland during the war, showing a total of 5,184 claims, amount- 
ing to 91,749,005.793 florins. These claims are made against Germany, 
France, Great Britain, Italy, Austria, Portugal, Russia, Turkey, the United 
States, and some are unidentified. The principal items are, in round num- 
bers, 50,000,000 fl. against Germany, 15,000,000 against Great Britain, and 
25,000,000 unidentified. 

The volume also contains a summary of international events of a juridical 
character, a brief account of the Royal Dutch Commission on Private Inter- 
national Law, by D. Josephus Jitta; a summary of Dutch jurisprudence in 
matters of private international law during 1920-1921, by M. J. van der 
Flier; a long account of the accession of Holland to the League of Nations, 
including the textual reproduction of the documents relating to the subject; 
an account of Holland and the International Labor Organization, by A. M. 
Joekes; and an account, accompanied by the text of documents, of the inter- 
pretation of Art. 389 of the Treaty of Versailles concerning the nomination 
of non-national delegates to the International Labor Conferences. The 
text of the following prize decisions involving Dutch boats and cargoes are 
reproduced; The Bernisse and Elve, decided by the English Privy Council; 
the Midsland and the Gelderland, decided by the Belgian Council of Prizes. 
An interesting account is given of the organization of the Permanent Court 
of International Justice at The Hague, and its opening session in that city 
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on Jan. 30, 1922. A list of the members of the Permanent Court of Arbi- 
tration at The Hague is printed, corrected up to May 1, 1922. The text of 
the decision of that court in the French claims against Peru, decided Oct. 11, 
1921, and of the report of the International Commission of Inquiry in the 
case of Tubantia are also reproduced. 

The volume closes with a list of international institutions, having their 
headquarters in Holland, a list of Dutch institutions having an interna- 
national object, and a bibliography of publications published in Holland on 
international law and international relations. 


The Big Four and Others of the Peace Conference. By Robert Lansing. Bos- 
ton and New York: Houghton Mifflin Co. 1921. pp. 213. $2.50. 


This is a personal sketch by former Secretary of State, Hon. Robert 
Lansing, a member of the American Delegation to the Peace Conference, of 
Messrs. Clemenceau, Wilson, Lloyd George and Orlando, who are termed 
“The Big Four”, together with impressions of M. Venizelos, Emir Feisul, 
General Botha and M. Paderewski. A photograph of each of the gentle- 
men mentioned accompanies the sketch of his activities at the Peace 


Conference. 


Souveraineté et Liberté. By Leon Duguit, Dean of the Law Faculty of Bor- 


deaux. Paris: Felix Alcan. 1922. pp. 208. 8 francs net. 


This small French volume contains the lectures delivered by the author at 
Columbia University, New York City, in the months of December, 1920, 
and January and February, 1921. There are 13 lectures in all, entitled as 
follows: 1. Les notions de souveraineté nationale et de liberté individuelle; 
2. Qu’est-ce qu’une nation? 3. Quels groupements sociaux sont aujourd’- 
hui des nations? 4. La nation frangaise et la nation allemande; 5. Qu’est- 
ce que la souveraineté? 6. La nation titulaire originaire de la souveraineté; 
7. La souveraineté nationale dans les relations extérieures; 8. La Ligue des 
Nations; 9. La souveraineté nationale a l’intérieur.—La liberté de l’in- 
dividu; 10. La conception solidariste de la liberté; 11. Les principales con- 
séquences de la conception solidariste de la liberté; 12. La liberté d’associa- 
tion et le syndicalisme; 13. L’organisation de l’Etat moderne et la liberté de 
lindividu. 


Traité de Versailles 1919. Paris: Berger-Levrault. 1921. pp. 242. 3 fr. 
50. 


This is a small French volume containing the text of the Treaty of Ver- 
sailles, an extract from the Journal des Débats, giving an account of the meet- 
ing on May 7, 1919, when the treaty was delivered by Mr. Clemenceau to 
Count Brockdorff-Rantzau, an extract from Le Figaro of June 29, 1919, 
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giving an account of the signature of the treaty, and an extract from Le 
Temps of July 2, 1919, giving an account of the deposit of the treaty in the 
French Chamber of Deputies by M. Clemenceau, and the remarks on that 
occasion of President Deschanel and M. Clemenceau. 


Books Received ' 
Ausweisung und Internierung Feindlicher Staatsangehériger. By J. Spirop- 
ulos. Leipzig: Rossberg’sche Verlagsbuchhandlung, 1922. pp. 148. 
Annual Report on Reforms and Progress in Chosen (1918-21). Compiled 
by Government-General of Chosen. Keijo: December, 1921. pp. ix, 

ii, 232. 

American Foreign Trade. By Wm. F. Notz and Richard 8. Harvey. In- 
dianapolis: The Bobbs-Merrill Co., 1921. pp. xv, 593. 

The British Empire and World Peace. By Newton W. Rowell. New York: 
Oxford University Press, American Branch, 1922. pp. xxiii, 307. $3.50. 

China, the United States and the Anglo-Japanese Alliance. By G. Zay Wood. 
New York: Fleming H. Revell Co., 1921. pp. viii, 176. $2.00 net. 

The Chino-Japanese Treaties of May 25, 1915. By G. Zay Wood. New 
York: Fleming H. Revell Co., 1921. pp. 151. $2.00 net. 

Leading Cases on International Law, Vol. 1. Peace. By Pitt Cobbett. 
London: Sweet and Maxwell, Ltd., 1922. pp. xxiv, 374. 16s. net. 

O Commercio Maritimo no Direito Internacional Privado. By Sergio Loreto 
Filho. Recife: Imprensa Industrial, 1919. pp. vii, 462. 

The Control of American Foreign Relations. By Quincy Wright. New 
York: The Macmillan Co., 1922. pp. xxvi, 412. 

Democracy’s International Law. By Jackson H. Ralston. Washington: 
Byrne & Co., 1922. pp. 165. 

Foreign Governments at Work. By Herman Finer. New York: Oxford 
University Press, American Branch, 1921. pp. 82. 

Die Folgen der Mark-Entwertung fiir uns und die andern. By Henry Behnsen 
und Werner Genzmer. Leipzig: Verlag von Felix Meiner. pp. x, 127. 
15 mk. 

The First Year of the League of Nations. By George G. Wilson. Boston: 
Little, Brown & Co., 1921. pp. xi, 94. $1.25 net. 

The Federal Administration and the Alien. . By Frances Kellor. New York: 
George H. Doran Co., 1921. pp. vii, 80. $.50. 

Diplomatic Relations of the United States with Sweden and Norway. (Uni- 
versity of Iowa Studies in the Social Sciences, Vol. VII, No. 4.) By 
Brynjolf J. Hovde. Iowa City: University of Iowa, January 15, 1921. 
pp. 70. $.75. 


‘ Mention here does not preclude an extended notice in a later issue of the JouRNAL. 
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Deutschland und das Vélkerrecht. By O. Nippold. Zurich: Art. Institut 
Orell Fiissli, 1920. 

Part I. Die Grundsitze der Deutschen Kriegfiihrung. pp. 69. 4 fr. 
50. 

Part Il. Die Verletzung der Neutralitét Luxemburgs und Belgiens. 
pp. 114. 6 fr. 

The Foreign Relations of China. By Mingchien Joshua Bau. New York 
and London: Fleming H. Revell Co., 1922. pp. xii, 541; revised ed. 
$4.00 net. 

Grundriss des Versatller Friedensvertrages. By Karl Strupp. Berlin: 
Deutsche Verlagsgesellschaft fiir Politik und Geschichte, 1921. pp. 
50. 8mk. 

Die Internationale Schiedsgerichtsbarkeit im Volkerbunde. By Géza v. 
Magyary. Berlin: Verlag von Otto Liebmann, 1922. pp. 176. 

International Law. By L. Oppenheim. Vol. IJ. War and Neutrality. 
3rd ed. Edited by Ronald F. Roxburgh. New York: Longmans, Green 
& Co., 1921. pp. xiv, 671. $12.50 net. 

Internationales Verwaltungsrecht. By Karl Neumeyer. Vol. II. Innere 
Verwaltung. Berlin: J. Schweitzer Verlag (Arthur Sellier), 1922. pp. 
viii, 741. 

Der Internationale Rechtshof. By Edwin Katz. Berlin and Leipzig: Ver- 
lag Dr. Walter Rothschild, 1919. pp. 97. 

International Maritime Committee. Bulletins of Conferences, Nos. 47, 48, 
49 and 50. Antwerp: J. E. Buschmann, Rempart de la Porte de Rhin. 
Antwerp Conference, July, 1921. 

Bulletin No. 47 (including Bulletins Nos. 41 to 46). pp. xxxvi, 364. 

I. International Conventions on Collision and Salvage. 
II. Limitation of Shipowners’ Liability. 
III. Maritime Liens and Mortgages. 
IV. International Code on Affreightment. Exonerating Clauses in 
Bills-of-Lading. 
London Conference, 1922. 

Bulletin No. 48. (pp. 12.) Hon. Mr. Justice Hill. A note on im- 
munity of Sovereign States in respect of proceedings against Mari- 
time Property. 

Bulletin No. 49. (pp. 36.) International Code of Affreightment, by 
Mr. Georges Marais, Court of Appeals, Paris, and Report on the 
Adaptation of Maritime Law Regulations to the Carriage by Parcel 
Post, by Mr. Emile Audouin. 

Bulletin No. 50. (pp. 20.) Great Britain—Immunity of Sovereign 
States as Regards Martime Property, by Mr. W. R. Bisschop; 
Norway—Code of Affreightment—Hague Rules—Immunity of 
Sovereign States, by Mr. Johan Bredal. 
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International Law Documents: The Treaties of Peace with Austria and with 
Hungary and Protocols and Declarations annexed thereto. Publication of 
the United States Naval War College. Washington, D. C.: Govt. 
Printing Office, 1920. pp. 263. 

Japan and the United States 1853-1921. By Payson J. Treat. Boston: 
Houghton Mifflin Co., 1921. pp. 283. $2.00. 

The League of Nations and the New International Law. By John Eugene 
Harley. New York: Oxford University Press, 1921. pp. vii, 127. 

League of Nations. By Sir Frederick Pollock. 2d.ed. London: Stevens 
& Sons, Ltd., 1922. pp. xvi, 266. 16s. net. 

Der Luftraum. Integrierender Teil des Staatsgebietes. By J. Spiropulos. 
Leipzig: Arthur Rossberg, 1921. pp. xii, 130. 

The New Administration in Chosen. Compiled by the Government-General 
of Chosen, July, 1921. pp. iv, 76, xxx. 

De la Notion de Souveraineté et de Son Evolution. By Michel G. Georgan- 
tas. Lausanne: Imprimeries Réunies S.A., 1921. pp. 85. 

Les Origines de la Guerre. By Raymond Poincare. Paris: Plon-Nourrit 
et Cie, 1921. pp. 282. 10 fr. 

Les Origines et les Responsabilités de la Grande Guerre. By E. Bourgeois 
and G. Pagés. Paris: Librairie Hachette, 1921. pp. vii, 499. 25 fr. 
L’Organisation de la Cour Permanente de Justice Internationale. By Jean 

Morellet. Paris: A. Pedone, 1921. pp. 153. 

Political Ideas of the American Revolution. By Randolph G. Adams. 
Durham, N. C.: Trinity College Press, 1922. pp. 207. $2.00. 

Der Prdsident in den Bereinigten Staaten von Nordamerika, in Frank-etch 
und im Deutschen Reiche. By Hermann Wandersleb. Berlin and Leip- 
zig: Walter de Gruyter & Co., 1922. pp. 120. $.84. 

Privateigentum im Besetzten und Unbesetzten Feindesland. By Franz Scholz. 
Berlin: Verlag von Otto Liebmann, 1919. pp. xiv, 309. 25 mk. 

Problems in Pan Americanism. By Samuel Guy Inman. New York: 
Doran Co., 1921. pp. 415. $2.00 net. 

Die Rechtsnatur des Volkerbundes: Eine rechtswissenschaftliche Untersuchung. 
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